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. A title to land situated within the Territory of Louisiana, which was confirmed 
under the third section of the act of Congress of May 8, 1822, derives its vali- 
dity and vitality from the act itself, and not from the subsequent location and 
survey, which the Register and Receiver was authorized to make under the 
fifth section of the act. 

Such a title is a legal title, and is sufficient to maintain an action of ejectment. 

3. The act of Congress-vests the title in those who are alleged to be the claimants 
in the application to the Commissioner, and according to their interest as there- 
in propounded, 

4. Where a claimant, as executor of his father’s will, made application to the Com- 
missioner, ‘on behalf of himself and the other legatees” therein named, pray- 
ing that he might be confirmed in his claim, and the Commissioner having re- 
ported favorably to the claim, the same was afterwards confirmed by the act 
of Congress, the title vests in all the devisees of the testator, and they may main- 
tain ejectment. 

5. Where two different claims to the same tract of land are confirmed by the 

same act of Congress, the title of the Government can pass but to one of the 

confirmees ; and if it be admitted that one has a perfect title, it follows that the 
other can have none at all. 


ro 


ERROR to the Circuit Court of Mobile. 
Tried before the Hon. John Bragg. 





This was an action of ejectment brought by Chastang’s 
Heirs against the defendant in error, to recover a certain lot 
situated in the city of Mobile. The case is a branch of Doe 
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ex dem. Chastang v. Dill, reported in 19 Ala. Rep. 42. For 
a full statement of the facts reference can be had to that case. 
The titles, under which the parties respectively claimed, are 
also stated at length in the opinion of the court. 








Joun A. CAMPBELL, for plaintiff in error. 


In 1814, Basil Chastang, testamentary executor of John, 
on behalf of himself and the other legatees of his father’s 
will, presents his title under the act of 1812, to Commissioner 
Crawford. He bounds his lot definitely by public monu- 
ments (streets and distances thereon.) It can be precisely 
ascertained. He rests his claim on the fact that the land has 
been occupied for thirty-two years, and that the title deed has 
probably been lost by time or accident. The will of his 
_ father is appended to the petition. 

The commissioner reported in favor of the claim, and it 
was confirmed under the third section of the act of Congress, 
of 8th May, 1822, relative to claims in Mobile. The lessors 
of the plaintiff claim under the title of their father, confirm- 
ed to his legatees by this will. 

Two objections are raised upon.this claim. Ist. The de- 
fendants say no right is represented, except that of Basil 
Chastang. He is a trustee for the legatees. The claim is 
made as a representative—the will of John Chastang is pre- 
sented, and the rights of the legatees presented. Suppose a 
title had been drawn, what would have been its form? 
Whereas, Basil Chastang, on behalf of himself and the other 
legatees of his father under the following will, asks the con- 
firmation of their rights under the same, now we do hereby 
ratify and confirm the same. 

We know that the patent from the Land Office would have 
been in favor of the “ legal representatives of J ohn Chastang.” 
Such are the instructions found in the published decisions of 
the Government. 1 Instructions and Opinions, 48—741-—752. 

The Government creates no trusts. It confirms upon the 
claim presented, and confers title according to the claim and 
evidence. It requires the production of the mesne convey- 
ances for the very purpose. 

Basil Chastang makes no claim for himself alone. He pre- 
sents the claims of others, as well as his own, and declares 
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his agency. These notices are not to be nicely and techni- 
cally construed, but to be construed so as to carry out the 
policy of the Government and the intentions of the claimant. 
The intention of Basil Chastang was, simply to ask the Gov- 
evernment to confirm the title enjoyed under the will of his 
father to the objects of his bounty. 

This purpose is definitely expressed. The object of the 
Government is to confirm to those who have the pre-existing 
rights. These are disclosed in Basil Chastang’s notice, and 
he says he acts for the persons who hold those rights. It fol- 
lows, therefore, that the confirmative act will be distributed 
so as to fortify the inchoate titles of each of the legatees, as 
they are shown by the will. 

The act of 1812 (4th section) provides, “that every person 
claiming lands” in the district west of the Perdido and east 
of the island of New Orleans, under any grant, order of sur- 
vey, or other evidence of claim, should deliver to the commis- 
sioner of claims a notice in writing, stating the nature and ex- 
tent of his claims, together with a plat (in case a survey shall 
have been made,) of the tract or tracts claimed; and shall de- 
liver every grant, order of survey, deed, conveyance, or other 
evidence of his claim, to be recorded, &c. 1 Land Laws, 606. 

The commissioner was required to inquire into whatever 
might effect the justice of the claim. He was required to 
make abstracts of the claims and of the evidence, and to re- 
port to the Secretary of the Treasury, that they might be 
submitted to Congress. 

This duty was performed in regard to this claim. Theno- 
tice set forth the exact limits of the lot; that it had been 
occupied for many years, and that the original grant had 
been lost. Congress, by act of the 8th May, (8d section,) 
employs this language: ‘That all claims reported, founded on 
private conveyances which had passed through the office of 
the commandant or other evidence, but founded, as the parties 
allege, on grants lost by time or accident, recommended for 
confirmation, shall be confirmed in the same manner as if the 
titles were in existence: Provided, That when the quantity 
claimed is not ascertained, no claim shall be confirmed for 
more than 7,200 feet.” 

What is meant by the words “claim” and “as if the titles 
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were in existence?” The word claim does not refer to the 
statement in the abstract. That is not the claim of the party, 
but merely a description of the claim he had preferred. The 
claims referred to are obviously those contained in the notice, 
and supported by the evidence, which have been embraced 
in the report of the commissioner. The government con- 
firmation operates upon the claim as it has been exhibited in 
the notice, and supported by the evidence accompanying it. 

When the notice and evidence ascertain the quantity, the 
claim is fully ratified. When it does not, only 7,200 feet are 
allowed. The precise effect given to the confirmation is ex- 
pressed. It is, to establish the claim as if the titles were in 
existence. It will be seen that the claim of Basil Chastang 
meets every requisition of the act. The allegations of the 
~ notice show that the grant has been lost; that thirty-two 
years of occupation has existed; and that the quantity is de- 
finite. The claim, then, is confirmed as if the titles were in 
existence. The question arises, what titles? The answer 
must be, those described in the notice, and whose existence 
was made probable by the evidence. 

It is supposed that the title does’ not become complete till 
the survey and location are perfected. The 5th section em- 
powers the Register and Receiver to direct the location and 
survey. And when there are conflicts, the authority is given 
to the same officers to decide them according to the one or 
the other of two rules: 1st. To respect the lines agreed on 
between parties; but if there have been none such, then to 
divide the land, unless one had trespassed on the claim of the 
other. 

No other mode of proceeding in the ¢ase of conflicting lo- 
cations is to be found in the act. 1 Land Laws, 824, § 4. 

The question then plainly arises, whether the title of the 
plaintiff is dependent upon the location and survey, or 
whether the act was sufficient. In the argument in Dill’s 
case, a patent was declared to be necessary, and the same ar- 
gament was submitted to the Supreme Court of the United 
States in the case of Farmer’s Heirs v. Eslava. The court in 
that case decided between confirmed titles; one of which had 
been prosecuted to the issuing of a patent, and the other had 
only been surveyed and certified. The court say, “that the 
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patent gives no title to the patentee superior to what a confirma- 
tion had given.” The court recognizes the importance of the 
pre-existing right under the Spanish government. It says: 
“A certificate of confirmation, such as Eslava had, is very 
different from a certificate of purchase, as the former shows that 
the legal title has already passed, while the latter is merely evi- 
dence that it ought to be passed. <A patent is necessary to 
complete the legal title in the last case, but not in the first.” 9 
Howard, 446-447. 

The court in this case shows no countenance to the doc 
trine of the necessity of a patent survey or location. In that 
case the Land Office had overruled Eslava’s right, and upon 
that opinion had excluded Eslava, but the court held that the 
conflicting rights were not in the cognizance of the officers of 
the Land Office. 9 Howard, 449. 

The whole argument in this decision indicates strongly that 
the court considers the title as complete by the act of Con- 
gress, and that the proceedings subsequent between adverse 
claimants do not conclude as to title. 

The question came up in the case of Stoddard vy. Chambers. 
It will be found stated in the argument of counsel. 2 How- 
ard, 307, 3d point. The facts of the title will be found stated 
in the argument of Ewing, 307. The court say, in that case : 
“A confirmation by act of Congress vests in the confirmee 
the right of the United States, and a patent if issued could 
only be evidence of this.” No stress is laid upon the fact 
that there had been no official survey. 

In Chouteau v. Eckhart, the Supreme Court says: -‘The 
plaintiff's title is prima facie a good legal title, and will sup- 
port an ejectment, on the act of 1836, standing alone, if the 
land can be identified, as confirmed, without resort to the 
patent.” This court held in Strother v. Lucas, 12 Peters, 
454, “that a grant may be made by a law, as well as a patent 
pursuant to a law, is undoubted, and a confirmation by a law 
is as fully, to all intents and purposes, a grant, as if it con- 
tained in terms a grant de novo.” 2 How. 372-3. 

The language of the act of 4th July, 1836, provides that 
the decisions of the recorder of land titles in favor of land 
claimants, under a particular act, as entered in the transcript 
of decisions transmitted to the General Land Office, and 
which had been laid before Congress, be confirmed. 
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The principle of these decisions is carried to their full ex- 
tent in the case of Ladiga v. Roland. It was held, that a 
right to a reserve conferred by a treaty with the Creek tribe 
of Indians did not stand in need of location to perfect the 
right of the reservee, although the treaty provided for the lo- 
cations and selections. 2 Howard, 581. 

The efficiency of laws in conferring legal rights against 
patents or other evidences afforded by the executive depart- 
ments of the government, will be further shown by the cases 
reported. 9 Howard, 314, 333. 

The decisions in our own court upon this subject, are 
equally to the point. The remarks of Judge Ormond, in the 
7 Ala. Rep. 556, are pertinent and well considered, and seem 
to have been written in an exact conception of the character 
of these titles. 

It being then apparent that the acknowledgment of the 
claim of the plaintiffs by the government as legitimately 
founded, and its declaration that it should be confirmed as if 
the titles were in existence, brings us to the consideration of 
the second branch of the statute. . 

What is the effect of the confirmation on the location of 
the lot? 

The provision of the act of 1822 is, that in all such claims, 
where the quantity claimed is not ascertained, no one claim 
shall be confirmed for more than 7,200 feet. 

Where, then, do you look for the ascertainment of the 
quantity? You look to the notice of the claim, to the evi- 
dence upon it. These are required to show the quantity, and 
to identify the claim for the inquiries of the government. 

The powers given to the commissioner by the 5th section 
of the act of 25th April, 1812, for examination are plenary. 
He is authorized to ascertain “every other matter respecting 
said claims which may effect the justice or validity thereof.” 

When, therefore, the claim is ascertained in the notice and 
record of the commissioner, the confirmation operates upon 
it as there exhibited. The officers of the Land Office have 
no option in regard to the survey and location, except to fol- 
low the title confirmed. 

The case of Mackay v. Dillon, 4 Howard, 421, arose under 
the act of 13th June, 1812, relative to Missouri. The act 
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does not operate upon a report or evidence, but upon the 
rights, titles and claims of portions of lots possessed, cultiva- 
ted or inhabited prior to the 20th December, 1803; the con- 
firmation is according to their respective rights. | 

This quality of the act is directly referred to by Justice 
Catron in his opinion. 4 Howard, 446. The court in this 
case, for the reason that no survey or evidence was adopted 
by the act, held, that an instruction holding a private survey 
to be conclusive was wrong. But in the case following, even 
under this act, which in no manner refers to a claim as made to 
the Land Office, or to the evidence adduced in its support, the 
court held that the land ‘could be identified by a private sur- 
vey. Judge Catron, on page 462 of the case, refers to this 
point. He says: “'The second instruction given by the Cir- 
cuit Court was, that the notice of claim filed with the Recorder 
and exhibited to the board, was evidence of the extent of said 
claim to commons. The competency of the evidence was not 
objected to on part of the plaintiff. It was such as she her- 
self resorted to for the establishment of the extent and boun- 
dary of her own claim, and aside from the legal and official 
survey of the commons made in 18382, is the only evidence 
of boundary that is likely to exist at no future distant day, 
and was the usual evidence introduced to prove the fact be- 
before the survey of 1832 was made. The court gave no 
opinion on its effect, but properly left it to the jury. The 
language of the instruction thus approved is as follows: 
“That the notice of claim of said inhabitants as filed with 
the recorder of land titles, and exhibited before the board of 
commissioners, read here to the jury, is evidence of extent of 
solid claim to said commons.” 4 Howard, 455. 

The case of Bissell v. Penrose, which proceeds entirely on 
the effect of an act of Congress upon the evidence submitted, 
will be found to maintain the view that we are now present- 
ing to the court. That when the quantity is ascertained by 
the claim and the evidence adduced to support it, the confir- 
mation operates at once to vest the entire estate in the 
confirmee. In this case the court say: “The case before 
us depends upon the construction of our acts of Congress 
disembarrassed from any inquiries into the origin of the 
grants, or into the rights and principles upon which they 
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were founded, or which made it the duty of the government 
under the treaty to acknowledge them. Inquiries of this 
kind were closed on the confirmation of the grants by the act 
of 1836. The title then became complete. It became an 
American, not a Spanish, title.” The court then proceeded 
to declare that a private survey identified the land, preserved 
it from other claims, and that the act of Congress ratifying 
the claim entitled the confirmee to it according to the survey. 

We then find from these cases that they are regulated by 
the phraseology of the acts of Congress, and determinable in 
some manner, by the circumstances of the case. We have 
found that the powers given to the land officers do not effect 
contradictory rights, but simply as to disputed boundaries. 

The register of locations is nothing, till acted on. We did 
not accept of the location, nor is it in evidence. 

In this case the question is stripped somewhat of its diffi- 
culty by the aspects of the defendant's title. 

The defendant comes in as a donation claimant. He pre- 
sents no title to the justice of the government; no obligation 
to bind its conscience. The United States has continually 
recognized its duties to the inhabitants transferred to them, 
and that the perfection of inchoate or imperfect titles was a 
matter of conscientious obligation. This principle runs through 
a large series of acts of Congress, and it is declared and ex- 
pounded in the decision reported in 12 Peters, pp. 485—6—7-8. 

The United States then, in recognizing the title or “claim” 
of Chastang as founded on a Spanish grant, having definite 
dimensions, created an estoppel against itself and all persons 
claiming through it. The acknowledgment applies as well to 
the extent as to the validity of the claim. The United States 
could not have intended to open a litigation between itself or 
those claiming from it, and the ancient inhabitants, or to arm 
by donations or sales its own citizens with means of vexation 
to them. ‘They had in object to ascertain what belonged 
to the United States, so that sales could be safely made, the 
country settled in peace, and dormant titles not be permitted 
either to disturb ancient possessions ; to give to their holders the 
valuable improvements made by purchasers, or the sites of 
cities, which had been built by their enterprize.” 12 Peters, 
448. 
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The great object was to settle by act of Congress the title 
upon an American basis, after previous examination. The 
estoppel, then, created by the action of the government, is 
complete against the defendant’s donation title. 

The charge of the court below assumes the superiority of 
our paper title. 

The point of difficulty lies in its interpretation of boun- 
dary. 

We say that the acknowledgements of Congress are, 1st, 
That there was a grant; 2d, That it covered a particular and 
ascertained lot; 3d, That John Chastang was the grantee ; 
4th, That the title had been devised according to the will ex-. 
hibited with the petition. 

We say that this acknowledgment of the political depart- 
ment of the government operated as an estoppel upon it and 
the donation claimants, under the 4th section of the act, and 
the persons who might derive title from them, to deny these 
facts. 

If a government survey would be conclusive of boundaries, 
would not this acknowledgment of limits be quite as authori- 
tative as a survey—not between another Spanish claimant 
and Chastang—but between the United States and him who 
is to receive their grant as a donation? 

The Supreme Court of this state has once declared, and 
Judge Ormond has dropped the dictum, that the interest of 
the donee did not vest till the grant. 16 Ala. Rep. 239. 

The donation is prospective, while the confirmation ope- 
rates on an existing claim and validates it. 2 Howard; 8 
Howard S. C. Rep. 313; 7 Ala. 556. 

An acknowledgment of the same facts, under seal, viz: the 
existence and loss of a grant, lost by time, or possession for 
thirty-two years of possession under title, with a confirmation 
as if the titles were in existence; would constitute such eyvi- 
dence as would support an ejectment. How much more is 
this the case when these acknowledgments are found in an 
act of Congress. 

The defendants in error contend that the lessors of the plain- 
tiff below do not connect themselves with the title of John 
Chastang. The will of John Chastang is a part of Basil 
Chastang’s —"" and is made the foundation of the 
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claim. Congress has affirmed the validity of that will and the 
capacity of the parties to take under it. It is as if the Uni- 
ted States had taken the names and estate of the devisees 
and noted them in the act. The recitals created an estoppel 
against the United States and all parties claiming under the 
United States. 12 Peters, 454-458. The title is an Ameri- 
can grant, and the evidence submitted loses its value after 
the United States has adopted and acted on it. The evidence 
operated as an inducement to the government to act, but the 
act is valid not in consequence of the sufficiency of the in- 
ducement, but the fullness of the power of the United States. 
The act of Congress “merges all previous requirements and 
all further inquiries into such requirements when the grant 
is relied on,” &c. 9 Howard §. C. Rep. 155-371. 

The question now comes as to the statute of limitations. 
Louison received the lot from Dr. Chastang’s devise. He 
had been in possession for upwards of thirty years, the 
longest period of prescription under the Spanish law. This 
possession was held under a legitimate government, from 
1780 to 1800; and under the de jacto governments after. 
The title was one protected by the Louisiana treaty. The 
United States never sought to divest these rights, but to es- 
tablish them as they were held under the laws and usages of 
the former governments. 

Louison had a life estate. No person ever trespassed on 
the possession of Chastang. No adverse right was ever pre- 
tended against him. The first interruption was after his 
death. The statute of limitations might run against her life 
estate, but not against those who hold in remainder. 4 John. 
Rep. 390; 5 Cowen, 108; 38 B. & C. 757; Tillinghast Ad- 
ams, 57. The defendant in error insists that the legal title was 
in Basil for the use of the legatees. The United States 
cannot be supposed to create such estates, and if they did, 
the statute of uses of Alabama, in this case, would execute 
the use. 

What rights were placed before the government? They 
were those derived from John Chastang. What considera- 
tions were addressed to the government to induce a confirma- 
tion? They were the grant made to Chastang, which had 
been lost, and his long continued occupation, affording evi- 
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dence of it. What evidence of title was shown to connect 
the claimants with the land? It was the will,of John Chas- 
tang. On whose behalf was the claim presented? It was 
on behalf of the legatees under the will. How would the 
patent have issued under the Land Office regulations? To 
the legal representatives of Chastang. Instructions before 
cited. 

The defendants in error, finally, place themselves upon an 
outstanding title of Baudain, and say this is superior to ours. 
It is shown that Baudain never, for one hour, had any pos- 
session of the land. Plumbly, without right or claim, entered 
in the fall of 1813, to the east of or into the enclosed lot of 
Chastang. 

No antecedent fact to support this title of Baudain is pre- 
sented. It has the support of a government confirmation, 
but the patent is issued with this significant saving, “sub- 
ject to any just claim or claims é0 all ond every part thereof, of 
all and every person or persons, bodies politic or corporate, 
derived from the United States, or from the British, French, 
or Spanish authorities. T’o have and to hold the same, sub- 
ject to any just claim as aforesaid, so that the United States 
and no one claiming by, through, or under them, shall set up 
any claim thereto.” Then there is obviously upon the face 
of the patent itself, a refutation of the doctrine that the Bau- 
dain claim has been established at our expense. The govern- 
ment has confirmed both tracts, and has provided, in a limi- 
ted number of cases, for the settlement of the conflicting 
boundaries. In this case there is and could have been no ad- 
judication between the rights, nor were the officers of the 
Land Office clothed with the powers to adjudicate such 
rights. 

The Baudain title, however, has no connection with the 
defendant's possession. It is outstanding. To be ayvaila- 
ble it must be operative, subsisting, such as will sustain an 
ejectment. This has been tried with the Baudain title and 
failed. 

The title must be so available that the defendant could not 
resist it. 8 Wash. C. C. 498; 3 John. 875; 4 Dana, 561; 
4 John. 202; 9 Yerger, 325; 6 John. 257. The title in a 
stranger is a shield to the defendant. He is permitted to 
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avail himself of it, but it is strictt juris, and must be clearly 
established. 6 Peters, 302-312. 


PHILLIPS, contra: 

Basil Chastang made application in May, 1818, for a con- 
firmation. 

He exhibited no title whatever, but expressed a belief that 
his father once had one. 

In the case of Dill, decided at last term upon the same title, 
the court decided that the Chastangs had no title, except such 
as they derived from the act of 1822. 

The will of John Chastang, executed in 1805, was filed, not 
for the purpose of asking the government of the United 
States to examine into its provisions, to approve or disapprove 
of its limitations, or in any manner to take cognisance of its 
trusts or its conditions, but simply to show the Land Officers 
the warrant or letter of attorney, by which Basil Chastang 
considered himself as justified in presenting himself as the 
claimant. 

He states in his application, that he acts for “himself and the 
other legatees therein named,” and the prayer of the pe- 
tition is, that as “executor aforesaid, he may be confirmed in 
his claim to said lot.” 

The 5th section of the act of 1812 defines the duty of the 
commissioners, to the investigation of the validity of the 
claim. U.S. Stat. 2 vol. 715. 

The character of the will, therefore, was a matter of no 
sort of consequence to the government, nor can it be sup- 
posed in making a grant, to have any reference to its pro- 
visions. 

Whether the limitations of the will were such as would be 
supported in the State Courts or not, are inquiries which the 
government never intended to make, but they pass the title 
to the individual reported to Congress as the claimant, and 
leave questions as to the rights of property between parties 
to be settled by the State tribunal. 

The opposite view is, that Congress, in legalizing the claim, 
approves also the titles or authority under which the claim- 
ant appears, and in this case, not only made a grant of title 
in 1822, but made it to take effect as provided for by the will 
of 1805. 
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Suppose the will to be opposed to the laws of the State, 

Suppose it invalid to pass an estate, in not complying with 
legal requisitions as it is in this very case, isthe act of Con- 
gress to give it validity, and thus override State authority ? 

The claimant does not ask that a grant may be made, to 
conform to the provisions of the will; but that as executor, 
he may be confirmed in his claim. Having obtained the con- 
firmation, the laws of the State would have compelled him, 
if the will was valid, to permit the property to be enjoyed as 
it directed. 

The case stands in the same position, as if Basil had made 
an application in right of his father, or as executor of his 
father, without filing the copy of the will. Ineithercase the 
title flows from the government upon the actor in the land 
office, the claimant, and the rights which lie behind this 
are settled by the State tribunals. 

It is the claimant, and not the party really in interest, who 
takes the title. Strother v. Lucas, 6.Pet. 763; Same case, 12 
Pet. 458; Stoddard v. Chambers, 2 Howard 316; Russell v. 
Penrose, 8 Howard 338; La Roche v. Jones, 9 Howard 170, 

Not only was the report in favor of Basil as claimant, but 
the patent certificate issued in his name, and upon this certificate 
if a patent had ever issued, it would have conformed to the 
certificate. 

Under this act and patent certificate, can it be denied, that 
Basil could have maintained his action of ejectment against a 
stranger? Could he have been defeated by showing an out- 
standing life estate in Louison, or after her death, by proving 
there were other heirs entitled ? 

It seems to me, as against all the world he held the legal 
title, and as against those who were interested under the will, 
he held the title subject to their equities. 

In the case of Hall v. Root, 19 Ala. Rep., the claim was 
made by Thos. Dunn, in right of his father Cornelius Dunn. 
Before the claim was acted on, Thomas died. The claim was 
revived by Thomas Byrne, the son-in-law, and he conveyed 
to Root; the point was made that the confirmation was in 
law to the heirs of Dunn, but the Court overruled the objec- 
tion, and held the legal title to been vested by the confirma- 
tion in Byrne. 
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Suppose the government had issued a patent reciting that 
Basil had made an application on behalf of himself and the 
other legatees, and in consideration thereof, had vested the 
legal title in said Basil, to be held for his use as well as for 
the use of his co-legatees, would not Basil have been invested 
with a legal title to have enabled him to maintain ejectment ? 

The legal title passed by the act, but with the condition an- 
nexed that it might be located by the Register and Receiver 
under 5th sec. of act of 1822, and the State Court can exer- 
cise no jurisdiction upon the location so determined. 

The letter of the commissioner, July, 1824, in reference to 
the city map of Mobile, stating that he had determined not to 
issue any more patents until “the land officers shall have de- 
cided upon interfering or conflicting claims.” 2 Vol. Instruc- 
tions and Opinions 841; See also 741. 

The title outstanding in Baudain was a complete defence, 
as it showed a superior title to the plaintiffs, although it 
might be barred as against defendant; an outstanding title 
issaid to beone which would afford a recovery against either of 
the contending parties. Hall v. Gittinge, 2 Har. & John. 
125. 

In the case of Foster v. Joyce, 3 Wash. 501, the court say 
the title outstanding must be a subsisting available title, ‘on 
which the asserted owner might recover if he were the lessor 
of plaintiff. 

So in 4 Wash. 171, it is stated that the outstanding title 
must be better than plaintiff’s. 

A title under statute in a third person, which would bar 
the plaintiff, if such third person were defendant, will defeat 
his recovery against any other person. 1 Nott & McCord 
807. 

Elder patent tolled in behalf of the defendant’s possession. 
4 B. Monroe 387. 

The defendant may have no right to the property, but it is 
equally clear the plaintiff has no right to recover, because he 
has no title. 6}Mis. 335. 

The right of entry destroyed by adverse possession inures 
to the benefit of possessor. Chiles v. Clark, 1 A. K. Mar. 
582; Chiles v. Jones, 4 Dana 482; Colston v. McVay, 1 A. 
K. Mar. 251. 
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Presumptions are sometimes indulged in favor of the pos- 
session, but not against it. Adair v. Lott, 3 Hill, 186. 

Basil having been invested with the legal title by the act 
of 1822, was subject, from that time, to the operation of the 
statute of limitations, which on barring him, would also bar 
his cestui que trust. Lewen on Trusts, 24 Law Lib. 307; 3 
Pierre Williams 310. 


DARGAN, C. J.—The plaintiffs rely upon the same title 
on which they did in the case of the Heirs of Chastang v. 
Dill, decided at the last term, but they did not introduce all 
the written evidence of title offered in that case. In this, 
they have omitted the certificate of confirmation and the 
warrant of survey issued by the Register and Receiver of the 
Land Office at St. Stephens, and consequently, they rely 
upon the application of Basil Chastang, made to the com- 
missioner in behalf of himself and the other devisees under 
the will of John Chastang, the will of John Chastang, de- 
ceased, the report of the commissioner to the Secretary of the 
Treasury recommending the confirmation of the claim, and 
the subsequent act of Congress, passed the 8th of May, 1822, 
by which the claim was confirmed. The defendant again in- 
sists, that the plaintiffs have failed to show such a legal title 
as will sustain the action of ejectment. We, however, think 
it is the act of Congress that gives the title, and not the sub- 
sequent location and survey which the Register and Receiver 
was authorized to make under the fifth section of that act. 
The plaintiff’s claim is of that class which is confirmed by 
the third section of the act; that is, a claim that had passed 
through the office of the commandant, and founded, as the 
claimant supposed, on a grant that waslost. The third section 
of the act, referring to such claims, declares, that they “ shall 
be confirmed in the same manner as if the titles were in existence.” 
Now I take it, that the true meaning of the word “confirmed,” 
as here used, is to make make good, or establish ; the claim, 
therefore, which before the act was invalid, is thereby made 
good and valid. The question might be asked, from what 
time did Congress conceive that the validity of the claim 
would date? The answer would be, from the time of the 
passage of the act. It was this that gave validity to the 
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claim ; and I see nothing in the act from which it can be in- 
ferred, that its validity was intended to be deferred or post- 
poned, until a subsequent period ; and if it was the intention 
of Congress, to make the claim valid from the date of the act 
as against the government, it was at that period of time that 
the plaintiffs received a title, the character of which is pre- 
cisely the same, as if the original grant (supposing one to have 
been obtained by the applicant, which had been lost,) had 
been in existence. Consequently, the title thus derived under 
the act of 1822 is a legal title as contra-distinguished from an 
equitable title. This view I think in accordance with several 
decisions of the Supreme Court of the United States. 

In the case of Farmer’s Heirs v. Eslava, 9 How. 421, 
the plaintiff’s title consisted of a claim founded on a French 
grant to Groudel, bearing date in 1757. Groudel conveyed 
to Guichandene, who sold to Count Pascher, who, by deed 
alleged to be lost, conveyed to Robert Farmer. This claim 
was presented to the commissioners by the heirs of Farmer, 
who, by their report, recommended its confirmation, and the 
plaintiffs insisted that it was confirmed by the act of 1822. 
The plaintiffs also showed, that a certificate of confirmation 
had been issued by the Register and Receiver of the Land 
Office, and the claim located and surveyed, after which a 
patent regularly issued to the plaintifis, professing to convey 
such title as the government then had in the premises, sub- 
ject however to all just claims derived from the government 
of the United States, or from the Spanish, French or British 
authorities. 

The title of Eslava consisted of a Spanish concession, 
dated in 1788, granted to Elizabeth Fonnerette, who convey- 
ed it to Fontenrella, who sold to Orsona, and Orsona con- 
veyed to Eslava. The claim of Eslava had been presented 
to the commissioner, who reported it as one that had passed 
through the office of the commandant, and recommended its 
confirmation. This claim was confirmed by the third section of 
the act of 1822, as one founded on a grant that had been lost. 
He also showed a certificate of confirmation issued by the 
Register and Receiver, and further, that the claim had been 
located and surveyed, but no patent had been issued to him ; 
nor did it appear that he had ever applied for one. The Su- 
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preme Court, confining its decision exclusively to the titles de- 
rived from the United States, said, “‘ Both claims were confirm- 
ed by Congress at the same time ; the former then is no better 
than the latter.” This language, as well as the entire opinion 
delivered in the case, shows that the Supreme Court consid- 
ered that it was the act of Congress of 1822 that gave the title, 
and not the subsequent location and survey, or patent issued 
thereon; and as the claims of both parties to the same lot were 
confirmed by the same act, the one could not, by virtue of the 
title thus derived, claim superiority over the other; for both 
titles dated from the same period of time, and both were de- 
rived from the same authority. This decision is sustained by 
the cases of Stoddard v. Chambers, 2 Howard, 307, and 
Chouteau v. Eckart, ib. 344. Indeed it cannot be doubted, 
but that a title may as well pass by an act of Congress, as by 
an act of a ministerial officer of the government; and when 
a claim is presented to Congress and is confirmed, its validity 
as against the government must date from that period. And 
if there is nothing in the act itself that would show that the 
title did not then pass to the claimant or confirmee, we should 
hold that the title thus derived was a legal one, which would 
sustain the action of ejectment, if the particular land, the 
title to which was confirmed, could be identified or ascertained 
by proof aliunde. See Ladiga v. Roland, 2 How. 581. 

Nor does this construction conflict with the fifth section of 
the act, which gives to the Register and Receiver authority to 
direct the manner in which the claims to land thereby con- 
firmed should be located and surveyed, and also to decide be- 
tween the parties in all cases of conflicting claims. These 
locations and surveys were not only necessary to give the 
claimants convenient evidence of title, but when the claim 
did not show the quantity of land claimed, nor the bounda- 
ries by which the quantity could be ascertained and the par- 
ticular land identified, they became indispensable, in order 
to fix the title to the precise land granted by the confirmation. 
But when the claim shows the quantity, and the identity of 
the land can be ascertained, then the location and survey are 
not indispensable, for it is the act of Congress, and not the 
subsequent location, that gives the title. We therefore must 
hold, (applying this test to the plaintiff’s claim,) that the title 
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derived under the act of the 8th of May, 1822, is a legal one 
on which an action of ejectment may be brought. 

But it is again insisted, on the part of Armstrong, that 
the title derived under the act of Congress vested in Basil 
Chastang, and not in the devisees of John Chastang, accord- 
ing to the provisions of his will. 

It is true that the legal title, by these acts of confirmation, 
vests in the claimants, for it is in their favor the act was 
passed, and the legal title passing from the government by 
the act, it can vest only in the person who was designed to 
take. Independent of all authority, this seems to be self-evi- 
dent; but the question is well settled upon authority, Bissell 
v. Penrose, 8 How. 317; Laroche v. Jones, 9 How. 170; Stro- 
ther v. Lucas, 6 Peters, 763; 12 Peters, 458; 2 How. 316. 
This proposition, however, does not solve the question. The 
inquiry still is, who is the claimant in the case before us? 
To answer this inquiry, we must ascertain what constitutes 
the claim, and by whom or in whose favor was it presented : 
then, applying the act of confirmation to the claim thus pre- 
sented, we shall be able to discover in whom the legal title is 
vested. The claim, as I understand it, is the right, title or 
interest, propounded hy the applicant to the Commissioner, in 
reference to which he was required or authorized to take evi- 
dence, and report his opinion thereon to the Secretary of the 
Treasury. His report upon the claim cannot be said to be 
the claim itself, but rather his opinion or conclusion in refer- 
ence fo it. The claim, then, consisting of the right or title 
presented to the Commissioner, it follows, that the claimants 
are those who are alleged in the application to him to have 
that right or title, and the act of Congress confirming the 
claim vests the title in the claimants, according to their inter- 
est as propounded to the Commissioner. I, therefore, feel 
satisfied that the title granted by the act of 1822, upon the 
application of Basil Chastang, vested not only in him, but in 
all the devisees of John Chastang, deceased, according to the 
provisions of his will; for the application or claim was not pre- 
sented by Basil Chastang for himself alone, but also in be- 
half of all the other devisees under the will of his father; 
they, therefore, were all claimants, though their claim was 
presented by Basil Chastang alone, and the act inured to the 
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benefit of all. We come, therefore, to the conclusion that the 
plaintiffs have shown a legal title, on which an action of eject- 
ment may be sustained, and in order to defeat recovery, the 
defendant must show a better, or at least an equal title, either 
in himself, or outstanding in another ; and this leads us to con- 
sider the evidence of title offered by the defendant. 

To show title in himself, the defendant proved that the lot 
in controversy was occupied by one Plumley in 1813, who 
had taken a lease for it from one Pollard, but Plumley dis- 
claimed the tenancy, and asserted title in himself. In 1814 
Plumley sold the lot to Schaffer, who entered into possession 
and commenced erecting a building, but died shortly after- 
wards. Carman Frasee intermarried with the widow of 
Schaffer, and completed the house. After the death of Mrs. 
Frasee, her son and heir at law sold the lot to one Raizor, 
who also died, and the lot was again sold by order of the 
County Court of Tuskaloosa, and was purchased by Daniel 
Dill, who sold it to the defendant. The defendant also read 
in evidence the application of Carman Frasee for the lot, made 
to the Commissioner, his report thereon to the Secretary of 
the Treasury, and also the act of Congress of 1822, and in- 
sisted that it was confirmed thereby. But the record does 
not disclose the character of this claim, nor the report of the 
Commissioner made thereon; we, therefore, cannot judge of 
its validity as a title, and will dismiss its consideration with- 
out further remark. The defendant also read in evidence a 
Spanish concession, granted to Henry Baudain, bearing date 
in 1798. This claim of Baudain had been presented to the 
Commissioner, who made a favorable report thereon, recom- 
mending its confirmation, and then read the same act of Con- 
gress showing that it had been confirmed. The defendant then 
proved that the Register and Receiver had, under the author- 
ity of the fifth section of the act, located and surveyed this 
claim in the year 1823, whereupon a patent was issued to 
Baudain in the year 1837. It was also proved that the locus 
in quo was within the claim of Baudain, and was covered by 
the patent. But it was shown that the claimants under the 
patent of Baudain had brought an action of ejectment in 1838, 
against the then tenant in possession, but had been defeated 
on the ground that the tenant, and those through whom he 
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claimed, had had the adverse possession of the lot for more 
than twenty years. Upon this evidence, the court instructed 
the jury that the defendant could not set up the title of Bau- 
dain, though perfect within itself, because it was not a subsist- 
ing title against the defendant, being barred as to him by the 
statute of limitations. 

We all agree that this charge was erroneous. We have 
seen that the plaintiff’s title, as well as the title of Baudain, 
is derived from the same source, to wit: the government of 
the United States. They both commence at the same point of 
time, and from the same authority ; and if it be true that the 
title of Baudain is perfect within itself to the locus in quo, it 
would follow as a necessary sequence, that the plaintiffs have 
no title to the lot sued for. They derive title under the act 
of 1822, and of course can take only such title as that act 
gives them. Baudain derives title under the same act, and if 
he acquired the title to this lot, then the plaintiffs could not ; 
for the Federal Government had but one title, and if this was 
imparted by the act to Baudain, it could not be given to an- 
other. By showing, therefore, a perfect title in Baudain, the 
defendant showed an absence of all title in the plaintiffs. 

But no question was made in the court below upon the 
comparative merits of the two titles. The court assumed that 
the title of Baudain was perfect, and we, therefore, have ex- 
amined this case upon this assumption, without intending to 
say which title, that of the plaintiffs or that of Baudain, is su- 
perior; or rather, as between them, who has the title to the 
lot in controversy. That question can only be properly de- 
cided, when it is made the point in the court below on which 
the case turns; but, as the case now stands, the court below 
thought it unnecessary to decide between the two titles, and 
we think it improper for us to do so. 

This view renders it unnecessary to decide the question 
touching the statute of limitations ; for if the title of Baudain 
should be found the better, it will prove that the plaintiffs 
have none, and if the title of the plaintiffs be superior to that 
of Baudain, still no question touching the statute of limita- 
tions can arise, for the defendants will then fail to show a su- 
perior outstanding title. 

Let the judgment be reversed, and the cause remanded. 
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HARRISON & SAUNDERS vs. HARRISON. 


1, Husband and wife constitute in legal contemplation but one person, and cannot 
therefore, be domiciled in different States, so long as the relation remains 
unimpaired, upon which their legal identity depends. 

2. Where the parties married in South Carolina, and there resided for several years, 
and afterwards removed to this State, where the husband permanently settled, 
the wife’s legal domicil is in this State, notwithstanding she has been forced, 
by her husband’s cruel treatment, to abandon him, and seek the protection of 
her friends in South Carolina. 

. No other State has jurisdiction to annul, or materially to impair the marriage 
relation between citizens of this State; and having no jurisdiction of the sub- 
ject matter, consent of parties cannot confer it. 

4. Where the marriage was celebrated in South Carolina, and the husband, by his 
cruel treatment of his wife while domiciled in that State, compelled her to 
abandon him and return to her parents, and afterwards, by promises of amend- 
ment, persuaded her to return to him, which promises he never fulfilled, but 
removed with her to this State, and by his renewed misconduct and ill-treat- 
ment again compelled her to abandon him and seek the protection of her friends 
and relatives in South Carolina, where she subsequently filed a bill in equity 
to compel him to make provision for herself and her infant child, and to enjoin 
him from molesting her. Jtwas held: 

1. That the decree of the Chancery Court in South Carolina, in accordance with 
the prayer of the bill, was but enforcing the duties and obligations of the 
marriage relation, and did not annul or materially impair it. 

That the condonation, on the part of the wife, of her husband’s past trans- 

gressions, was rendered inoperative by his subsequent ill-treatment, and that 

she became thereby remitted to her original remedy against him. 

That the removal of the parties to this State did not deprive the wife of her 

remedy for past transgressions in the State of South Carolina. 

. That the wife’s actual residence in South Carolina entitled her to the reme- 
dies afforded by the courts of that State, for her personal security, and to the 
provisions usually made by those courts for maintenance consequent upon 
the husband’s ill-treatment while domiciled within their jurisdiction, provided, 
the court could acquire jurisdiction over the husband. 

. That the husband, by answering the bill without objecting to the jurisdiction 
of the court, will be held to have waived his right to make the objection, 
and to have conceded to the court the right to proceed. 

A decree for maintenance to the wife, rendered by the Court of Chancery 

in South Carolina, where no divorce is by law allowed, to continue until the 

reconciliation of the parties or the death of either one of them, cannot be enforced 
in this State against the husband who has subsequently obtained a valid de- 
cree of divorce in the courts of this State, except for the amount due upon the 
decree at the time the decree of divorce became effectual. But as to this 
amount, the subsequent decree of divorce is no estoppel, although the main 
allegations of the bill upon which the divorce is founded are in conflict with the 
allegations contained in the wife’s bill for maintenance. 
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6. In asuit upon a judgment or decree of another State, no interest can be allowed 
unless proof is made of the law prescribing the rate of interest in that State. 
1. The Appellate Court cannot judicially notice the table showing the rate of in- 
terest in the several States, required by law to be appended by the Secretary 
of State to the published acts of the Legislature. It must be offered in evi- 
dence in the primary court, that the opposite party may have an opportunity 

to contest its correctness. 











Error to the Circuit Court of Dallas. 
Triel before the Hon. E. Pickens. 


This was an action of debt by Harriet Harrison against 
Margaret Harrison and Francis A. Saunders, the personal 
representatives of Kirkland Harrison, deceased, to recover 
from them, as such representatives, the sum of fifty-five thou- 
sand dollars, upon a decree of the Chancery Court of Fair- 
field District, in the State of South Carolina. 

The case was submitted in the court below upon an agreed 
state of facts, and the pleadings were considered as made up 
to suit the facts thus agreed on, so as to present every legal 
question which could properly arise out of them. It was 
further consented, that the legal remedies of the parties should 
be finally and conclusively determined upon the statement of 
facts submitted, saving the right to bring the case to this 
court. 

These facts are substantially as follows: 

That the plaintiff, whose maiden name was Harriet Ellison 
without the addition of any middle name, was married to 
Kirkland Harrison, by that name, in 1828, in the State of 
South Carolina where the parties then resided, and continued 
to reside until 1834, when they removed from that State into 
Dallas county, Alabama, where they permanently settled. 
Harriet, the plaintiff, remained in Dallas county three or four 
months, and then returned to the residence of her mother in 
the State of South Carolina, where she has remained ever 
since; but Kirkland Harrison never returned to South Caro- 
lina after his removal, having continued to reside in Dallas 
down to the period of his death. 

After the plaintiff’s return to the State of South Carolina, 
viz: in 1835, she exhibited her bill in equity in Fairfield Dis- 
trict against her said husband, in which she alleged : 

1. Their marriage on the 18th March, 1828, in said District 
of Fairfield, and her removal to his house. 
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2. That shortly thereafter he became changed in his. de- 
portment towards her; unnecessarily absenting himself from 
home, leaving her unprotected ; distant in his manner and harsh 
and offensive in his language, inducing her thus toexpect from 
him nothing but insult and injury. That some four years 
after her marriage, his conduct became such, by reason of his 
threats, abusive language, repeated personal violence to her, 
and an attempt to ruin her character, that her parents came 
on a visit to the residence of her husband, and took her home 
with them to protect her against such ill-treatment. 

3. That he afterwards visited her, and upon his solemn 
assurances of amendment, she returned with him to his resi- 
dence, when he treated her without violence, but without 
any fixed sentiment of kindness. 

4, That in 1884 they removed from South Carolina to Sel- 
ma, Alabama. While on the way, said Kirkland relapsed 
into his former habits of harshness and cruelty, insulting and 
abusing her, and committing violence upon her by striking 
her in the mouth, and threatening to throw her into the river. 
That such treatment, coupled with her delicate condition as to 
health, rendered her situation arising from terror and distress 
of mind indescribable. That having arrived in the month of 
May at Selma, and finding her said husband bent on a fatal 
perseverance in his course of injury and insult towards her, 
and that her happiness did not in any manner enter into his 
views, as was manifest from the fact of his abandoning her 
bed, and taking to his embrace a negro woman belonging to 
him, with whom he slept in regular companionship, and meet- 
ing with an opportunity of quitting his home, she did return 
in company with her brother to the residence of her parents 
in South Carolina. That on her return, in the month of June, 
she availed herself of the hospitalities of a near kinsman in 
the State of Georgia, where she was delivered of a female 
child, which she alleged was still with her. 

5. That said Kirkland had made no provision for the sup- 
port of either her, or her child. That he had received from 
her father, on their marriage, property amounting in value to 
over two thousand dollars, which had since greatly increased, 
and which, or the proceeds thereof, he then held. That he had 
property in Alabama of very considerable value, and also 
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three negroes in Fairfield District in South Carolina, in the 
possession of one Morris, who was made a party to the bill, 
and that David Harrison and Richard Whitaker were indebt- 
ed to said Kirkland, &c. 

6. That said Kirkland has threatened to come into South 
Carolina, and taxe her and her child by force back to Ala- 
bama. 

7. The bill prays for alimony by way of separate mainten- 
ance out of the estate of Kirkland Harrison, and that the 
complainant and her infant be protected in living separate 
and apart from her said husband, &c. 

On the 6th February, 1836, Kirkland filed his answer to 
this bill, which was taken before commissioners appointed for 
that purpose. He very positively denies the allegations of 
the bill, and insists that upon the merits, no decree should go 
in favor of his wife; alleges his readiness to support her and 
his infant child at his residence, and prays that letters which 
he has written to hersince her separation from him, making 
proposals for her return and comfort, may be produced. He 
however raises no question by his answer as to the jurisdic- 
tion of the Court of Chancery of South Carolina, to decree 
alimony under the facts alleged in the bill. 

Proof having been taken, and the bill, answer and deposi- 
tions being submitted for final decree, the Chancellor (Har- 
per) proceeded to decree: “That the complainant be protect: 
ed in living apart from her said husband, and in possession 
and charge of her infant child, and that Kirkland Harrison 
be enjoined from any attempt to molest or control said com- 
plainant, or to deprive her of the possession and charge of 
her said infant child; thatit be referred tothe commissioner 
to inquire and report the entire value of the property owned 
by the said defendant, and the amount of his annual income, 
and that one third of the nett income be paid by the defend- 
ant to the complainant quarter annually in advance, for her 
maintenance; and that said commissioner inquire and report 
what would be a reasonable and proper allowance for the sup- 
port and maintenance of said infant child, and that the amount 
reported be annually paid in like manner (by quarterly pay- 
ments in advance,) to the complainant, in addition to the al- 
lowance for her own maintenance. The complainant to be at 


























. JUNE TERM, 1852. _ 638 
Harrison and Saunders v. Harrison. 








liberty at any time to apply to the court for further direction 
with respect to the maintenance of herself and her child; and 
. that the orders previously made in the cause by the Chancel- 
lor (Johnson) remain of force and be carried into effect until 
the further order of the court. The defendant to pay the 
costs.” Signed by the Chancellor. 

This decree is not dated. 

The commissioner having ascertained and reported on the 
17th day of January, 1837, that Kirkland Harrison’s property 
amounted in value to about seventy-five thousand dollars, and 
that his annual income amounted to eight thousand five hun- 
dred dollars, and also, that one hundred dollars per annum 
was sufficient for the support of the infant child, the report 
was confirmed by the Chancellor on the 18th April, 1837. 


On the 10th July, 1837, a further decretal order was made 
requiring the commissioner to sell the three slaves mentioned 
in the bill, which under a previous order had been placed in 
the possession of complainant’s next friend; which order of 
sale was complied with, and the negroes sold for $730, on the 
2d day of October, 1837, and the proceeds applied to the pay- 
ment of the decree. 

Afterwards, on the 28th June, 1838, the commissioner, to 
whom it had been referred to ascertain and report the amount 
due the defendant Kirkland Harrison from Daniel Harrison 
and Richard L. Whitaker, reported that he had found in their 
hands the sum of seven thousand one hundred and twenty-four 
dollars which amount he had received and paid over on the 25th 
day of September, 1837, to Wm. H. Ellison, the next friend 
of the complainant, Harriet Harrison, in pursuance of the 
order of the court made at the July term then last past. 
This report was likewise confirmed by the Chancellor. 


It further appears from the transcript of the proceedings 
had in the Chancery Court of South Carolina, that on the 11th 
day of July, 1837, an order was made allowing the complain- 
ant asalimony, pendente lite, the sum of four hundred dollars, 
commencing from that date. It is stated in the agreement of 
facts that the commissioner in equity for Fairfield Distriet 
proves that about $800 of Kirkland Harrison’s property was 
attached in the Chancery suit in South Carolina, and that 

40 











684 _ ALABAMA. 








this property was sold and realized that sum, and that such pay- 
ment was made shortly after the decree en 

Thedepositions of Messrs. Pettigrew and Hayne show, that 
the courts of South Carolina exercise jurisdiction. over the 
subject of alimony, and in providing for the protection and 
separate maintenance of the wife, when the conduct of her 
husband is such as to call it into exercise. 

After these proceedings were had in the State of South 
Carolina, to-wit: in 1839, the said Kirkland Harrison filed a 
bill for a divorce a vinculo matrimonii, in the Chancery Court 
of Dallas county, against his then wife, Harriet Harrison, nam- 
ing her in the bill “Harriet Y. Harrison, formerly Ellison.” 
The ground for divorce asserted by the bill, was the volun- 
tary abandonment of the complainant by the defendant, for 
more than three years. No mention was made in the bill of 
the proceedings had in the Chancery Court in South Carolina, 
and the defendant being a non-resident, publication was 
made; and a decree divorcing the complainant from defend- 
ant was pronounced, upon proof of the allegations, in July, 
1841. The record of this divorce was transmitted to the 
Legislature for its confirmation at the session of 1841-2, but 
no act was passed divorcing the parties until the 15th day of 
January, 1844. In this act Mrs. Harrison is called Harriet 
Y. Harrison. 

In 1845 said Kirkland Harrison married Margaret Smith, 
and had by her one child now living; said Margaret being a 

to this suit as his administratrix, he having departed 
this life in January, 1850. 

The foregoing are substantially the facts, and the parties re- 
spectively consent in writing, that the decision of the cause 
and the judgment to be rendered upon them by this court be 
final and conclusive as to the legal rights of the parties. 

The court below rendered judgment for the plaintiff below 
for the sum of $32,386 29, from which judgment the defend- 
ants below appealed to this court. 


Lapstey & Hunrer, for plaintiffs in error: 

We maintain, lst. That. the South Carolina decree is 
wholly void for want of jurisdiction over the subject matter. 
The fact that Harrison put in his answer without objection 
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to the jurisdiction, cannot obviate the objection for want of 
jurisdiction of the subject matter, nor preclude his represen- 
tatives from raising the objection. It is well settled that even 
express consent cannot give jurisdiction. See Wyatt v. 
Judge, 7 Porter 37; Merrell v. Jones, 8 ib.554; Holcombe’s 
U.S. Dig. pages 424, 425, 426, $1, 6, 9; Elliott v. Peirsol, 1 
Peter’s R. 840; Hickey v. Stewart, 3 How. U.S. Rep. 750 
and 762; 2 Kent’s Com. 457; Mills v. Brown, 16 Peters 
525; Story’s Con., page 23, §23; Hanover v. Turner, 14 
Mass. 227. 

What was the subject matter of the South Carolina suit? 
It was the marriage relation between the parties; it was 
not a mere civil contract, or matter exclusively personal as 
between themselves, but was the most sacred and important 
of all the domestic relations, a relation which, in the language 
of Judge Story, “is the very basis of the whole fabric of civ- 
ilized society.” 

No independent State can, with justice to itself or safety to 
society, permit so delicate and important a matter as the mar- 
riage relation to be controlled or interfered with by a foreign 
tribunal. Every State has always most jealously maintained 
an exclusive control, not only over this, but over all the do- 
mestic relations. This exclusive and jealously guarded juris- 
diction belongs to the State in which the parties have their 
domicil. 

In this case, the domicil of the parties was in Alabama. 
They both removed and fixed their residence here, and were 
domiciled here before the departure of Mrs. Harrison from 
her husband. The wife leaving Alabama could not change 
that domicil, even as to herself. The husband’s domicil is 
always that of the wife, and it is not in her power to change 
it. See Story’s Conflict of Laws, page 44, § 46, and page 166, 
§ 198. Dorsey v. Dorsey, 7 Watts 850; McGuire v. McGuire, 
7 Dana, 181; Barbor v. Root, 10 Mass. 265; Harteau v. Har- 
teau, 14 Pick. 181; Ford v. Ford, 14 Martin 574 to 578; 
Warrender v. Warrender, 9 Bligh. 89, 103 and 104; Glover 
v. Glover, 18 Ala. Rep. 367; and the decision of this court 
in Harrison v. Harrison, June Term, 1851. 

This position is undeniable, and as a necessary consequence 
the want of jurisdiction in the court of South Carolina is 
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equally undeniable. If that court had not jurisdiction, how 
could it render a valid decree? 

Upon reason, we can readily see that it might be ruinous to 
permit foreign interference with any of the domestic rela- 
tions; if it may interfere with one of these relations, it may 
of course with all, and thus not only take charge of the rela- 
tion of husband and wife, parent and child, guardian and 
ward, but with equal right of master and slave; and if one 
State can do it, all can do it. If South Carolina may control 
or interfere with the relation of husband and wife in Ala- 
bama, why may not Massachusetts interfere with that of 
master and slave? And this reasoning is fully supported by 
authority. See Dorsey v. Dorsey, 7 Watts 350; McGuire v. 
. McGuire, 7 Dana 181; Story’s Conflict of Laws, page 350, 
§ 280, a; besides, our constitution and statutes have taken 
special and express charge of the marriage relation, and the 
State has made its own legislature and courts of chancery its 
depositories of this high and important trust. See Con. of 
Alabama, article 6 §13; Clay’s Digest, under the heads of 
Marriage and Divorce. 

Should a man and his wife, while domiciled in Alabama, 
leave the State and obtain a divorce from a foreign tribunal, 
their domicil remaining unchanged, and return to this State, 
can it be contended that the decree would be valid here? It 
certainly would not be valid, but our courts would be bound 
to consider it a mere nullity. See Jackson v. Jackson, 1 
Johns. R. 424; Hanover v. Turner, 11 Mass. R. 227, and ca- 
ses cited, supra. 

No reason whatever is shown why Mrs. Harrison could not 
have had, if mistreated, as complete redress in our courts as in 
those of South Carolina. If she had desired, she might still 
have remained in South Carolina, and have carried on her 
suit here by her agent or attorney. 

But even if the objections urged above should be waived, 
and it were conceded that the court of South Carolina had the 
jurisdiction, the Alabama divorce would bar and estop the 
defendant in error from any recovery on her decree. 

A subsequent adjudication always bars a former adjudica- 
tion; both adjudications are founded on precisely the same 
‘fact, to-wit: her abandonment of her husband. Her bill and 
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decree charge that his bad treatment compelled that abandon- 
ment. His subsequent bill, decree and act of the legislature 
affirm that the abandonment was not caused by mistreatment, 
but was voluntary on her part. Shall a former adjudication 
by a foreign court prevail over the subsequent adjudication 
by our own highest court, confirmed by two thirds of our 
legislature, in a matter affecting the most important rights of 
a citizen? We think but one answer can be given to this 
question, an emphatic negative, and consider no authority 
on this point necessary. 

The last adjudication would not only bar any recovery on 
the former, subsequent to the rendition of last adjudication, 
but would bar any recovery whatever; and this would be 
the case, even if both decrees had been rendered by compe- 
tent courts in this State. Let us suppose a case. A and B 
fight. A sues B for assault and battery, and recovers, say 
one hundred dollars of B; subsequently B brings his action 
against A for the same assault, and the defendant fails to 
plead the former adjudication, but permits B to recover and 
obtain a verdict for, say two hundred dollars. A then at- 
tempts to collect his judgment by execution; can any one 
doubt that B could supersede it and have satisfaction entered, 
by setting up and proving his adjudication? 

But it may be said that this doctrine of estoppel cannot 
apply in this case, because there is no proof of personal ser- 
vice on Mrs. Harrison. The answer to this objection is obvi- 
ous. Under our statute, publication is made equivalent to 
personal service, and by legal intendment we must hold that 
she had, and received through the publication, actual notice 
of the suit. The statute expressly provides that a decree, 
rendered on notice by publication, shall be in all respects as 
conclusive as if rendered on personal service. See Clay’s Di- 
gest, page 352, § 44. 

Even out of this State the decree of divorce rendered here, 
to say the least, would be prima facie good, and prima facie 
unrebutted by evidence is conclusive. See Planters’ and 
Merchants’ Bank v. Borland, 5 Ala. Rep. 351. 

In this view it is important to observe, that there is no evi- 
dence aliwnde to show what were the real facts of theabandon- 
ment, and we are left to ascertain these facts from the legal 
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effect of the two records; and Mrs. Harrison, having failed to 
set up her adjudication against the suit here, and failed to 
come in and set aside the decree within three years, and now 
failing to produce any extrinsic evidence to show the real 
facts, but reposing entirely on her former adjudication, clear- 
ly stands concluded and estopped. Independent of this, a di- 
vorce decree is a decree swt generis, and must, from its nature, 
when effectual to dissolve the marriage at the place of its ren- 
dition, be conclusive of its dissolution everywhere. See 9 
Green]. R. 140; Tolen v. Tolen, 2 Blackford’s Indiana R- 
407; Mansfield v. McIntire, 10 Ohio R. 27; Page’s Law of 
Divorce quoted at page 298 of U. S. Law Magazine, Novem- 
ber No. for 1850; ib. pages 297, 298, 299. 


* GAYLE & GayLE, 8S. F. Rick and Boyck, contra: 

1. The bill of Mrs. Harrison in South Carolina is not for 
cruelty in Alabama merely, but for cruelty in South Carolina, 
(the place of her marriage,) begun there, continued there, and 
continued in Alabama. The bill may show something like 
condonation as to the cruelty in South Carolina; but condona- 
tion is forgiveness, with an implied condition that the injury 
shall not be repeated, and that the wife shall be treated with 
conjugal kindness; and on breach of this condition, the right 
to a remedy for former injuries revives. Upon this founda- 
tion the bill is securely rested, and the jurisdiction of the 
South Carolina court firmly planted. 2 Greenl. on Ev. §53; 
Gist v. Cattell, 2 Desaussure’s Eq. R. 54. She never parted 
with “the remedy of past transgression.” Story’s Con. of 
Laws, § 230, a. 

To deny jurisdiction of the case thus presented by the bill 
to the Chancery Court of South Carolina, is to deny to that 
court the power to protect a wife against any and all brutal 
treatment of her husband, committed in that State, and al- 
though the parties married in that State and were citizens of 
that State when the cruelty occurred; or to deny jurisdiction 
in such case, is to hold that the flight or removal of the of:- 
fending husband fron South Carolina, he taking with him his 
injured wife, will owst the courts of that State, of the jurisdic- 
tion which it had until such flight or removal. It is to hold, 
that the Courts of Equity of that State are rendered powerless 
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to afford relief to the injured wife, by fraudulent and volun- 
tary act of the offending husband ; an act, too, which appears 
to have been performed with intent to separate her from her 
native home and her acquaintances and relations, and to make 
his power more absolute and despotic over his victim. 
Glover v. Glover, 18 Ala. Rep. 8371; Glover v. Glover, 16 
Ala Rep. 440; Smith v. Beavers, 11 Ala. Rep. 20; Priest v. 
Cummings, 16 Wend. Rep. 20; Shanks v. Dupont, 3 Pe- 
ters’ Rep. 242. 

Protection and allegiance are reciprocal, they must exist 
together. The incapacities of /emes covert do not reach their 
political rights, nor prevent their losing or acquiring a national 
character. Shanks v. Dupont, 3 Peters’ 248; Priest v. Cum- 
mings, 16 Wend. 

The incapacities of /emes covert, provided by the common 
law, apply to their civil rights only, and are for their protec- 
tion and interest. (See cases above cited.) And whenever 
the conduct of the husband is such, that the continuance of 
these incapacities is not for the “protection and interest” of 
the wife, and that he is attempting to avail himself of these 
incapacities of his wife to injure and oppress her, the courts 
will hold that her capacities to contract and to sue are re- 
stored; and in such case, she may leave the State where her 
husband resides, and enforce her rights in another State; es- 
pecially in the State of her original or native domicil. Ro- 
land v. Logan, 18 Ala. Rep. 307. 

A married woman abused and maltreated by her husband 
may have her residence (or domicil) in one State, (Virginia,) 
whilst her husband’s residence or domicil is in another, (Ala- 
bama.) Such was the case in Glover v. Glover, 18 Ala. Rep. 
367. 

Why did not the husband in his bill for divorce ask for a 
perpetual injunction against the decree in South Carolina? 
Suppose he had, could the court in Alabama, even in a direct 
proceeding, enjoin it? It is said by defendant that it can be 
done indirectly in this action of debt! 

It is a fallacy, to suppose that the exercise of jurisdiction to 
decree to a wife alimony or separate maintenance, is the as- 
sumption of jurisdiction over the relation of husband and 
wife. This case furnishes a striking illustration of the differ- 
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ence. Thecourts of South Carolina avow that they have no 
jurisdiction over that relation; that is, they cannot annul or 
destroy that relation ; that they cannot grant a divorce, either 
a mensa et thoro or a vinculomatrimont. But recognizing the 
relation of husband and wife as indissoluble by them, the 
courts of that State will protect the wife against the brutality 
of her husband, by decreeing to her a separate maintenance ; 
the cause of action in such suit, is the refusal of the husband 
to perform the contract which the law imposes on him, of 
maintaining and supporting his wife, and ill usage of her by 
him. Anonymous, 2 Dessaissure’s Equity Rep. 199, 201, 
202; Iclinean’s case, ib. 45. 
Laws passed or remedies allowed to protect slaves even 
against the cruelty of their masters, have never been sup- 
“posed to interfere with the relation of master and slave, or to 
give the courts jurisdiction of that relation. So laws and 
remedies for the protection of a wife against the ill usage of 
her husband do not interfere with the relation of husband 
and wife. 

The wife having brought suit in the proper court in South 
Carolina against her husband for his ill usage, and having 
proved her cause of action, and obtained a decree for certain 
annual sums of money until one of the parties dies, the sub- 
sequent application of the husband for a divorce a vinculo in 
Alabama and the decree therein cannot amount to a reversal 
or limitation, either total or partial, of the former decree in 
South Carolina. Leavitt v. Smith, 7 Ala. Rep. 175. 

In the application of legal principles, we must look to other 
principles, and so apply them that the whole may be in har- 
mony and consistency. This is illustrated in Verdier v. 
Hyrne, 4 Strobhart’s Law Rep. 470. 

Now the decree in South Carolina and the decree in Ala- 
bama may be harmonized. Each is on a totally different 
subject matter; each had a totally different object. The lat- 
ter decree was not intended to affect, in any way, the former 
decree. It was not intended to take away from the wife any 
sum of money which had, during the coverture, been formerly 
adjudged to her by any court of competent jurisdiction; it 
was not intended even to decide that she was not to have any 
interest in her husband’s estate after the divorce. The whole 
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effect of the decree of divorce is, that the marriage relation 
was dissolved from its confirmation by the legislature, and 
that the husband could not afterwards be charged with the 
performance of the obligations. See the decree of divorce 
itself. 

The judgments of courts of sister States are not inferior to 
simple contract debts, 5 Johns. Rep. 182; they are of high- 
er grade than a speciality. Keith v. Estill, 9 Porter 669. 
Suppose the husband had, during the coverture, entered into 
a valid, simple contract, to pay an annual sum of $3000 to a 
third person as trustee for his wife, until he or his wife died, 
unless, in the meantime, he and his wife became reconciled, 
would his subsequent divorce affect the contract? Whatever 
effect the decree, in favor of plaintiff, would have in South 
Carolina, must be accorded to it here. Mills v. Duryee, 7 
Cranch, 484. 

Although it may be true, that after a divorce granted to 
the husband the wife cannot, by bill in chancery, recover a 
separate maintenance or alimony, yet, if, before application 
for such divorce, she has, by the judgment of a competent 
court, recovered a separate maintenance to be paid annually 
to her, until either she or her husband dies, or until they are 
reconciled, such recovery cannot be defeated, either totally or 
partially, by any subsequent act of the husband, or of a differ- 
ent court at his instance, except the acts contemplated by 
such recovery, to-wit: his death or his reconciliation with his 
wife. 

Where a recovery of a competent court expressly provides, 
that after the happening of either one of three certain named 
contingencies, (to-wit: 1st. The death of the wife; 2d. The 
death of the husband; 3d. Reconciliation of the husband and 
wife,) nothing more shall accrue on such recovery, no other 
court on earth can add a fourth contingency, (to-wit: Subse- 
quent divorce a vinculo,) after the happening of which noth- 
ing further shall accrue on such recovery. 

The courts of Alabama cannot add to, or amend the decrees 
of the courts of a sister State, nor exercise appellate power 
over them, nor reverse or annul them, either totally or par- 
tially, unless a want of jurisdiction or fraud in the courts of 
the sister States is shown. 
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sake of the argument, that the decree of divorce is not void. 
But this concession is wrong, for that decree is void. 

The application by the husband for the divorce is not a 
proceeding in rem, but in personam. ‘The principle is univer- 
sal, that a proceeding in personam is void, unless either actual 
notice or constructive notice is given to the party to be affect- 
ed thereby. McCurry v. Hooper, 12 Ala. Rep. 826; Kil- 
burn v. Woodworth, 5 Johns. Rep. 40; Puckett v. Pope, 3 
Ala. Rep. 552. No actual notice was given to the defendant 
in the suit for divorce. 

The question then comes to this, was constructive notice of 
that suit given to her? The constitution of Alabama declares 
that divorces a vinculo “shall not be granted, but in cases 
provided for by law, by suit in Chancery.” 

The only law providing for such suit against a non-resident 
prescribes the form of procedure in giving constructive no- 
tice. .It says, “Order of publication shall be made as in other 
cases of non-resident defendants, except that the order shall 
succinctly state the object of the bill.” Clay’s Dig. 170, § 5. 

The proof in this cause shows positively that this law has 
not been followed, but has been palpably disregarded! The 
law said that an “order of publication, succinctly stating the 
objects of the bill,” should amount to constructive notice to 
defendant; but no law of Alabama accords to any other kind 
of order of publication, in a suit for divorce, the effect of con- 
structive notice. No constructive notice has been given; no 
actual notice has been given ; yet a divorce has been granted 
against a non-resident. No law has provided for the grant- 
ing of a divorce against a non-resident, on such an order as 
shown in this suit; and the Constitution restricts the power 
and jurisdiction of the Chancery Courts of Alabama to “cases 
provided for by law.” The statute passed in pursuance 
thereof gives the power to decree divorces, with this restric- 
tion, “in the manner prescribed by law, and in the following 
cases.” Clay’s Dig. 170, §3. This restriction contained in 
the Constitution likewise extends to the power of the legisla- 
ture in its action on a decree for divorce. The legislature 
has no power to act upon cases “provided for by law;” and 
according to the laws in existence the legislature had no pow- 
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er to confirm a decree of divorce, if it was presented and not 
confirmed, “within and during the ensuing session” next af- 
ter the decree for divorce. Clay’s Dig. 171, §10. 

If the legislature, at its first session, when the decree was 
presented, did not confirm it, but laid it on the table; that 
was either a rejection or in the nature of a discontinuance, 
and no power existed afterwards to confirm it. 


CHILTON, J.—We have listened with much attention to 
the able arguments of the respective counsel engaged in this 
cause, and have carefully examined the several positions and 
numerous authorities submitted by them, and having given 
to the case the consideration which the novelty and import- 
ance of several of the questions involved in it demand, it is 
made my duty to announce, as briefly as I may, the conclu- 
sions attained by the court. 

1. The first and most important inquiry is, had the Chan- 
cery Court of the State of South Carolina jurisdiction to ren- 
der the decree here sued upon. If it had not, an end is at 
once put to the case. 

No principle of law appears to be more generally recog- 
nized, or better established by judicial decisions, than that 
the domicil of the husband determines that of the wife. Mr. 
Phillimore, in his work on Domicil, (p. 27,) says: “The max- 
im of the Roman and continental civilians, as also of this 
country and America, is, that as the wife takes the rank, so 
she does the domicil of her husband.” 

Judge Story, in his work on the Conflict of Laws, § 46, 
says: “ A married woman follows the domicil of her husband. 
This results from the general principle, that a person who is 
under the power and authority of another, possesses no right 
to choose a domicil.” 

In legal contemplation, husband and wife constitute one 
body, and cannot be domiciled in different States, so long as 
the relation upon which their legal identity depends, remains 
unimpaired. Dougherty v. Snider’s Ex’r. 15S. & R. 84, 90. 

2. Applying this well established rule of law to the case 
before us, it is quite clear, that upon the removal of Kirkland 
Harrison and the plaintiff below, who was then his wife, from 
the State of South Carolina, and their permanent settlement 
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in Dallas County in this State, the latter place became their 
domicil, and that the return of the wife to the place of their 
former residence in South Carolina, within a few months after 
' their removal to this State, in no wise operated to change that 
domicil. At the time Mrs. Harrison filed her bill in the 
Chancery Court of Fairfield District, in the State of South 
Carolina, her /egal domicil was in this State, although she re- 
sided in that, which was her matrimonial as well as actual 
domicil. 

In Donnegal v. Donnegal, 1 Ad. Ecc. Rep. 19, it was said 
that a party may have two domicils, the one actual, the other 
legal, but that the husband’s actual and the wife’s legal domi- 
cil are one, wheresoever she may be personally resident. See 
also Shackell v. Shackell, and Warrender v. Warrender, cited 
by Mr. Phillimore on Domicil, p. 31. 

Having shown that, at the time of the exhibition of the bill 
by Mrs. Harrison, both she and her husband were legally 
domiciled in this State, it remains to consider whether, con- 
ceding this fact, the jurisdiction of the court as respects the 
subject-matter of the bill attached, and what effect the actual 
non-residence of Kirkland Harrison had upon its power to 
proceed. 

8. It is insisted, on the part of the counsel for the appel- 
lant, that the subject-matter of the South Carolina controversy 
was the marriage relation existing between these parties. 
They contend, that upon the removal of the parties to this 
State they brought with them that relation, and that the du- 
ties and obligations imposed upon them as springing out of it, 
not only as affecting themselves and their family, but also as af- 
fecting society with which they stand connected, must be un- 
der the sole regulation and control of our own law, and not 
the law of a foreign jurisdiction. 

Now, it is most unquestionably true, that no independent 
State could for a moment tolerate any interference on the part 
of a foreign tribunal with this, the most sacred and important 
of all the domestic relations which obtain among its citizens. 
It is a relation, the intermeddling with which involves con- 
sequences most usually reaching far beyond the immediate 
parties to it, as it lies at the very basis of civilized society, 
and becomes so interwoven with its very framework, as to 
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render it the peculiar object of exclusive control, by the laws 
and tribunals where it exists. So that, had the State of South 
Carolina attempted to annul the marriage, it is very clear the 
subject-matter, the marriage relation, being without the juris- 
diction of that court, its sentence would have been utterly 
void, and no consent could have given it jurisdiction; for 
the rule is too well settled to admit of any doubt, that consent 
in such case cannot confer jurisdiction. 2 Bacon’s Abr. (Bouv. 
Ed.) 618; Wyatt v. Judge, 7 Por. R. 37; Merrill v. Jones, 8 
ib. 554-6; McCall v. Peachey, 1 Call, 55; Lindsay v. Me- 
Clelland, 1 Bibb, 263; Brown v. McKee, 1 J. J. Mar. 476; 
see also Story’s Conf. of Laws, § 230, a. 

In the case of Hanover v. Turner, 14 Mass. Rep. 227, which 
was an action of assumpsit against the husband for necessa- 
ries furnished the wife, who had, by his cruel treatment, been 
forced to abandon him, the husband pleaded that he had ob- 
tained a divorce from his wife anterior to the furnishing of 
the supplies to her; but it appeared he had gone to Vermont, 
and resided temporarily in that State for the purpose of ob- 
taining a divorce, the wife never having been within that ju- 
risdiction, and that the alleged ground of divorce took place 
in Massachusetts, the State of their permanent domicil. The 
court held the divorce granted by the Vermont court utterly 
void, and said: “If we were to give effect to this decree, we 
should permit another State to govern our citizens, in direct 
contravention of our own laws, and this can be required by no 
rule of comity.” Such is undoubtedly the correct rule of law, 
and we recognize it to the fullest extent; but upon a calm and 
careful review of the facts of this case, we feel constrained to 
hold that they do not bring it within the influence of this 
principle. 

4. In this case the parties were married in South Carolina, 
and resided permanently there for several years, and assum- 
ing the jurisdictional facts stated in the bill to be true, as we 
must when the judgment or decree is collaterally attacked, it 
appears the husband, while domiciled in that State, by his 
improper conduct towards the wife, furnished her the cause of 
complaint, which is made the ground of the relief afforded by 
the decree now sued upon. 

While resident there, a separation took place, by reason of 
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his mal-treatment, and Mrs. Harrison was induced to return 
to him, upon his promise of amendment and future kind treat- 
ment. This promise he failed to redeem, and by his failure 
deprived himself of the benefit of the intervening pardon or 
condonation of the wife. She became thereupon remitted to 
her original remedy afforded by the tribunals of that State, for 
the cruelty and abuse inflicted upon her. Condonation is ac- 
companied with an implied condition that the injury shall not 
be repeated, and that the repetition of the injury takes away 
the condonation, and operates a revivor of former acts. Du- 
rant v. Durant, 1 Hagg. Ecc. Rep. 761; ib. 781; ib. 130; 
Shelford on Divorce, 446, mar. p. Besides, this doctrine of 
forgiveness as a bar, is not presumed so readily against the 
wife as the husband, for it is esteemed both legal and merito- 
rious for her to be patient under her suffering, stimulated by 
the hope that by her meek and proper deportment toward 
her husband she may win him back to a sense of duty, and 
produce in him a reformation. Forbearance, therefore, to 
abandon him and sue, does not weaken her title to relief. Du- 
rant v. Durant, supra; Shel. on Div. 448. 

It is very clear that, according to the facts of the case pre- 
sented by the record of the wife’s recovery in the Chancery 
Court of Fairfield District, she had a right, before her removal 
to this State, to relief against her husband, according to the 
law as administered in the Chancery Courts of South Carolina. 
That relief would not extend to annulling the marriage, for 
it appears that divorces are never granted in that State; but 
it extends to the protection of the wife, and a provision for 
herself and infant child, by way of maintenance or alimony, 
to continue until the husband is willing to take his wife back 
and treat her with conjugal affection. The marriage remains 
of force notwithstanding the decree, and the husband is shorn 
of his power to inflict further injury upon his wife, whom, by 
his bad conduct and ill treatment, he has driven from his 
house. Although her legal domicil was in Alabama, yet she 
was actually resident in South Carolina, and as such, entitled 
to the protection afforded by the laws of that State. Had 
her husband gone there and attempted violence upon her, or 
by force to take her out of that jurisdiction, so as to continue 
his cruel treatment towards her, we entertain no doubt as to 
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the powers and jurisdiction of that court to restrain him, and 
to grant the relief usually afforded in such cases. He was 
subject to be proceeded against before he left, and being found 
within the jurisdiction, even temporarily, the wife could en- 
force against him her claim for maintenance, while the court 
would provide for her protection by restraining him from mo- 
lusting her. The question of legal domicil would interpose 
no obstacle in such case; for when it is necessary to the pro- 
tection of the wife against the actual or threatened injury of 
the husband, the law (and much more will equity) pretermits 
the legal fiction of their unity. It is upon this principle that 
she may give evidence against her husband when prosecuted 
for injuries inflicted upon her, and compel him to find sure- 
ties for the peace. 1 Greenl. on Ev. § 343. 

The transfer of their domicil to this State does not destroy 
the wife’s right to proceed in South Carolina, for a ground of 
complaint complete in that State before their removal, pro- 
vided the parties can be subjected to that jurisdiction by be- 
ing personally served with the process of the court. 

In Dorsey v. Dorsey, cited by Mr. Justice Story in his 
Conflict of Laws, § 230 a, Mr. C. J. Gibson, after stating that 
the transfer of allegiance and domicil is a contingency which 
enters into the views of the parties when they contract mar- 
riage, and of which the wife consents to bear the risk, pro- 
ceeds to say, that “by sanctioning this transfer beforehand, 
we consent to part with the municipal governance incident to 
it; but with this limitation, we part not with the remedy of past 
transgression.” 

It follows, therefore, that unless there was a want of juris- 
diction as to the person of the defendant, the South Carolina 
decree is valid, since it does not annul or attempt to impair 
the relation of marriage, but only affords a remedy for the vi- 
olation of obligations, and seeks to enforce duties growing 
out of that relation. 

Upon the subject of the jurisdiction as affected by the non- 
residence of Kirkland Harrison, a few words may suffice. 
Conceding that he might have availed himself of his residence 
in this State to have defeated a recovery, we think it clear 
that his failure to raise the objection must be regarded as a 
waiver of it. The rule appears to be well established, that 
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where the court has jurisdiction of the subject-matter, and the 
party is privileged from its jurisdiction, he may waive such 
privilege. 2 Bacon’s Abr. by Bouvier, 618, and authorities 
there cited. It is also settled, that pleading to the merits, or 
submitting to answer without raising the objection to the ju- 
risdiction on account of such privilege, is a waiver of the ob- . 
jection. Daniel’s Ch. Pr. 715; Story’s Eq. Pl. § 721, and 
cases there cited. 

These considerations lead us to the conclusion, that the de- 
cree sued on is not void for want of jurisdiction. 

5. But it is strenuously urged that, conceding the Chancery 
Court of Fairfield District had jurisdiction to render this de- 
cree, the divorce which the husband subsequently obtained 
from the plaintiff below, operates a complete bar to her re- 
covery. On the other side, it is replied, that the divorce is 
void for want of jurisdiction over the person of the wife; or 
that, conceding it to be valid, the previous decree in South 
Carolina having determined upon the death of one of the par- 
ties or their reconciliation, as periods when the provision for 
the wife’s support should cease, the Chancery Court of this 
State could not add to that decree, by holding the provision 
should cease upon their divorce. 

We shall not stop to inquire whether this divorce was reg- 
ularly obtained, and was binding upon these parties. That 
identical question was before us at a previous term of this 
court, and after a full examination, we determined that the 
decree was not void. The subsequent argument of the point, 
and the additional grounds taken, have failed to shake our 
opinion in the correctness of that decision. 

But although that decree was predicated upon the ground 
of the wife’s abandonment of her husband, we think it by no 
means follows that it estops the wife, from recovering the 
amount decreed before its rendition as a provision for her 
support. No case has been cited, and we have been unable 
to find one, which holds, that a subsequent decree of divorce 
has the effect to vacate and avoid, in this indirect manner, a 
moneyed decree previously rendered, as to the amount due 
upon it anterior to the divorce. To hold that the decree of 
divorce should have the effect of vacating the previous decree 
for the alimony due anterior to its rendition, would be to al- 
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low the party to do indirectly, what he could not have ae- 
complished by a direct proceeding. 

We are of opinion that both decrees may stand, so far asin 
their results they are not incompatible with each other. The 
subject-matter and object of each are wholly different. The 
first seeks to enforce the obligations and duties springing out. 
of the relation of marriage; the second, entirely to annul that 
relation, and having effected the contemplated object, puts a 
period to the operation of the first, which is necessarily de- 
pendent upon that relation. ‘True, the South Carolina court, 
not recognizing the doctrine of divorce, did not fix upon that 
as a period terminating the provision made by its decree for 
the wife; but when she seeks her remedy in this State, where 
divorces are granted, she submits to the law of the forum gov- 
erning that remedy ; and as by this law an end has been put 
to the relation of marriage, as effectually as would have re- 
sulted from the death of either of the parties, as a consequence, 
all duties and obligations necessarily dependent upon the con- 
tinuance of that relation, immediately cease. 

After the best reflection we have been enabled to bestow 
upon this case, we come to the conclusion, that the plaintiff 
below is entitled, according to the decree which is the foun- 
dation of her action, to recover one-third of the nett annual 
income of her late husband, estimated to have been annually, 
$8,500, from the 18th day of April, 1837, down to the time 
of the divorce, which was the 15th January, 1844, embracing 
a period of seven years, less three months and three days. 

The judgment of the Circuit Court, which is based upon an 
extension of the period to the death of the husband, is clearly 
erroneous, and must be reversed; and judgment must here 
be rendered for the correct amount, which is computed as fol- 
lows: One-third annual income from 18th April, 18387, to 
15th January, 1844, say six years and nine months, less three 
days, is $19,101 ,%,; from this sum must be deducted the 
sum of $730, the proceeds of the sale of the slaves, and also 
the sum of $7, 124, the moneys collected by the Commission- 
er from Messrs. Harrison and Whitaker, and paid to the com- 
plainant in South Carolina, leaving the amount for which 
judgment must be here entered $11,247 ,%3,. 

6 and 7. It —— that in the absence of evidence as to 
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the interest law of another State, none can be calculated ; 
neither can this court judicially know the interest allowable 
in South Carolina, from the table required to be appended by 
the Secretary of State to the published acts of the Legislature. 
This point has several times been decided by us. Such evi- 
dence should have been offered in the primary court, that the 
opposite party might have controverted it, had he seen proper 
to do so. 

Let the judgment be reversed, and accordingly rendered, 
to be levied of the goods and chattels of the intestate in the 
hands of the plaintiffs in error unadministered, and let the 
plaintiffs in error recover their cost. 





COLGIN et AL. vs. REDMAN Et AL. 


1. A creditors’ bill, filed by the beneficiaries, for the settlement of a deed of trust 
executed by the debtor, which required that the secured creditors should as- 
sent to its provisions within six months, must allege that the complainants 
assented to the deed. 

2. An allegation that the complainants “ have consented to the provisions of said 
deed,” is sufficient, although the deed requires that they should assent to it 
“within siz months.” 

3. The rule which requires a dismissal of the whole bill, if any one or more of 
several co-complainants fail to make out their case, has never been applied with 
any stringency to creditors’ bills; and unless a misjoinder of such complain- 
ants will affect the propriety of the decree, the objection will not be allowed to 
prevail in any case, when taken for the first time at the hearing. 

4. Even if the objection for misjoinder of complainants were allowable in cases of 
ereditors’ bills, it should be interposed by way of demurrer; and the cases are 
exceedingly rare, if they exist at all, in which demurrers to creditors’ bills for 
misjoinder of complainants will be sustained. 

5. A bankrupt is not a competent witness to testify for his assignee, for the pur- 
pose of increasing the fund in his hands; but when his testimony tends to de- 
crease that fund, he is considered as swearing against his interest, and is compe- 
tent. 

6. The mere fact, that a witness is a party to a suit in chanery, does not render 
him incompetent. If he has no interest in that part of the litigation about 
which he is called to testify, or if, being interested, he is examined as to matters 
which militate against that interest, he is perfectly competent. 

4. Where a bill is filed by the secured creditors, for the settlement of a deed of 
trust, the maker of the deed, although he is a defendant to the bill, is a compe- 
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tent witness for one of the complainants, to prove the bona fides of his debt 
and his assent to the deed, it being shown that after the execution of the deed 
he had obtained his discharge in bankruptcy. 

8. An objection to a deposition, on account of the incompetency of the commis- 
sioner to act as such, cannot be taken for the first time at the hearing. The ob- 
jection should be taken and reserved at the time of filing the cross-interrogato- 
ries. 

9. Mere identity of name, of itself, is not sufficient to establish the fact, that the 
commissioner, before whom a deposition is taken, is the same person who is 
shown by the papers of the cause to be an interested party, and therefore in- 
competent to act as commissioner ; nor will the deposition be suppressed, on 
account of the bare identity of name. 

10. Orders for the examination of a defendant as a witness for the complainant are 
made as matters of course, reserving the question of his competency to be made 
at the hearing ; and there is no rule requiring an affidavit to be previously made 
of his want of interest. 

11. Adeed of trust contained the following provisions, viz.: “They (the trustees) 
shall pay andsatisfy the following debts of the party of the first part, in the fol- 
lowing order, to wit: first class,” &e. (naming them.) ‘The above demands 
compose the first class of preferred creditors, being principally endorsers, se- 
curities, and those who advanced money to the said party of the first part, and 
all are to be first satisfied and discharged in full. The second class comprises 
the following claims,” «&c., (naming them), “ which shall be paid ratably and 
proportionably, after the entire discharge of the debts in the first class enume- 
rated.” Held, 

That the word “ order” referred to the division of the debts into classes, and not 
to the relative position of the debts specified in the first class; and that the 
funds, being insufficient to satisfy all the debts of the first class, must be di- 
vided ratably among those who assented to the deed within the time therein 
specified. 


ERROR to the Chancery Court of Sumter. 
Tried before the Hon. Anderson Crenshaw. 


The facts of the case, so far as they are necessary to an un- 
derstanding of the opinion and of the errors assigned, appear 
in the opinion of the court. 


Buiss & REAVIs, for plaintiffs in error: 

1. The bill is wanting in equity, because the deed of as- 
signment, (which is an exhibit to the bill), requires the assent 
of the creditors, within six months, and provides for the post- 
ponement of those who fail to signify their assent within that 
time; and the bill does not allege that the complainants as- 
sented within the time prescribed, but merely alleges, that 
they ‘“‘ consented to the provisions of the deed.” This alle- 
gation is insufficient to show their right to call for an account 
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of the trust fund; for it may be perfectly true, and still the 
complainants may not have assented within the time pre- 
scribed by the deed. Applying the rule, that the allegations 
of a bill are to be construed most strongly against the com- 
plainant, Andrews v. McCoy, 8 Ala. Rep. 925; Lockard v. 
Lockard, 16 Ala. Rep. 430, this bill is fatally defective ; and 
the motion to dismiss it for want of equity, should have been 
sustained. 

2. The complainants, Anderson and Bruce, failed to obtain 
a decree. The bill, therefore, should have been dismissed as 
to all the complainants ; for the rule is, that if any of the 
complainants fail, the bill must be dismissed as to all. Moore 
v. Moore, 17 Ala. Rep. 631; Wilkins v. Judge, 14 ib. 135; 
Hardeman v. Sims, 3 ib. 747; 1 Dan. Ch. Prac. Perkin’s ed. 
350. 

8. The deed authorized the trustees to pay the debts in the 
first class, in the order in which they are there set down. It 
purports to convey all the grantor’s property, and provides, 
that the trustees, with the proceeds, after paying the amount 
of a certain execution which was a lien on the property con- 
veyed, “shall pay and satisfy the following debts of the party 
of the first part, in the following order, to wit: the first class.” 
In reference to the debts set down in the first class, the deed 
declares that, ‘‘ the above demands comprise the first class of 
preferred creditors, endorsers, securities, and those who have 
advanced money to the said party of the first part, and all to 
be first satisfied and discharged in full.” The terms, “shall 
pay and satisfy the following debts, in the following order,” 
must refer, either to the order in which the debts in the first 
class are set down, or to the order of the classes. ‘They can- 
not refer to the order of the classes; for the deed shows that 
the property conveyed was not sufficient to “ pay and satisfy” 
the debts in all the classes; and it provides, that the debts in 
the second and third classes shall be paid pro rata. There 
would be an incongruity in saying that the terms, “ pay and 
satisfy the following debts, in the following order,” “ in full,” 
refer to the classes, two of which are not to be paid in full, 
but pro rata. They must, therefore, refer to the order in 
which the debts in the first class are set down, and mean 
that each creditor, in the first class, is to be paid in full, as 
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he becomes entitled. This construction is strengthened by 
the fact shown by the deed, that all the debts for which sure- 
ties or endorsers were bound, (for which, it is to be pre- 
sumed, the grantor intended first to provide), are set down in 
the first class, before any other. 

If this be the true construction of the deed, the chancellor 
ought not to have rendered a decree for an account; because 
the answer, in response to a special interrogatory as to the 
amount realized from the trust property, states it to be $2100 
less than enough to pay the debts in the first class, which 
have precedence of those of the complainants. Stamps v. 
Bracy, 1 How. Miss. 302. Or, if a decree for an account 
were proper, it should have been based upon the construc- 
tion of the deed insisted on in the answer, and now contended 
for. 

4, If this construction of the deed be wrong, still, a decree 
should not have been rendered in favor of Redman. Colgin 
insists, in his answer, that the debt to Redman, provided for 
in the first class, was without consideration, and was fraudu- 
lent, so fas as the other creditors are concerned. The testi- 
mony of Allen sustains the answer on this point; and there 
is no proof of a consideration, except what is to be found in 
the depositions of Henry and Phineas Fowlkes. The motion 
to suppress these depositions ought to have been sustained. 
The deposition of Henry should have been suppressed, for the 
following reasons; 1. Because he was interested to increase 
the fund for the payment of his debts. Powell v. Powell, 10 
Ala. Rep. 910-11; Hayden v. Cornelius, 12 Miss. Rep. 321. 
2. Because he failed to answer the cross-interrogatories, men- 
tioned in the motion to suppress, sufficiently. Stonebreaker 
v. Short, 8 Barr, 155; Ketland v. Bisset, 1 Wash. C. C. Rep. 
144; Dodge v. Israel, 4 Wash. C. C. Rep. 323; Bell v. Da- 
vidson, 3 ib. 328; Nelson v. United States, 1 Peters’ C. C. 
Rep. 235; Mosely v. Mosely, Carri. & Nor. Rep. 522; Spence 
vy. Mitchell, 9 Ala. Rep. 744. 3. Because he was a party de- 
fendant, and the order to take his testimony was without no- 
tice, and without any affidavit or suggestion, that he had no 
interest in the cause. 

The deposition of Phineas Fowlkes should have been 
suppressed, because he was surety for the'debt to the com- 
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plainant Bruce, and therefore interested. McCall v. Sinclair, 
14 Ala. Rep. 764. 

If, however, these depositions were admissible, they, to- 
gether with the other testimony on behalf of Redman, do not 
prove the validity of his debt. This testimony shows, that 
shortly after, Redman was following the business of a wag- 
oner, and then engaged for a short time in selling slaves 
for other persons, at fifteen dollars a month. Fowlkes owed 
him $17000, and he owned from twenty to thirty slaves be- 
sides. This is incredible in itself, and cannot outweigh the 
evidence of Allen. Besides, the facts, that Redman was in 
poor circumstances, and employed at a small salary a short 
time previous to his removal to Alabama; that he had no 
ostensible property ; that he told Allen, as late as 1839, that 
he was poor, and dependent on his profession; that Fowlkes 
never had any thing to represent so large a debt as he pre- 
tended to owe Redman; that his books did not show any 
transactions with Redman; that he and Redman had secret 
interviews on the eve of making the assignment; that they 
were on terms of great intimacy ; and that Fowlkes refused 
to answer the cross-interrogatory calling upon him to state 
whether he received a full, fair, and honest consideration 
from Redman, for the note, raise so strong a suspicion against 
the validity of Redman’s debt, as to overcome the evidence 
of Henry and Phineas Fowlkes, as to the consideration of 
the note, however positive it may be. Nelson v. United 
States, 1 Peters’ C. C. Rep. 235. 

5. Colgin is a creditor provided for in the deed, as well as 
trustee, and, having no notice at the time he became a party 
to it, that Redman’s debt was fraudulent, he has the right 
upon discovering the fraud, to resist paying the debt, out of 
the trust fund, in which he, as a creditor, is interested. His 
being trustee, cannot affect his rights as acreditor. Drake v. 
Moore, 18 Ala. Rep. 597; Stamps v. Bracy, 1 How. Miss. Rep. 
312. : 








J. B. CLARKE, contra: 

1. The maker of the deed of assignment intended to 
place all the creditors named in the first class on an equality ; 
else why classify them at all? ‘This intention is arrived at 
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by an examination of the whole deed; not from any single 
clause; not by giving a particular expression a controlling 
force. Watts v. Sheppard, 2 Ala. Rep. 484; Bates v. Bank 
of Ala. ib.473-4; ib. 477-8; 9 Pick. 422. 

And in construing this deed, we must not forget that 
equality is equity ; that we must give it a reasonable and prob- 
able construction, 1 Sup. U.S. D. 70, § 285. 

2. The objection to the joinder of complainants who 
failed to make out their interest came too late at the hearing 
for the first time, and was properly disregarded, as their join- 
der in the bill did not affect the propriety of the decree. 
Newhouse and others v. Miles, &., 9 Ala. Rep. 460; Water- 
town v. Conner, 4 Paige, 510; Story’s Eq. Pl. § 544. 

3. The motion to suppress the depositions came too late, 
being made for the first time at the hearing of the cause. 
Beattie, Adm. v. Abercrombie, &c., 18 Ala. Rep. 9. 

4. The rule that a deposition can be suppressed, because 
some of the cross-interrogatories were not answered, has never 
prevailed in Alabama. 

5. An order to take the deposition of one defendant, to be 
read against another, is taken as a matter of course, and re- 
quires neither notice, nor affidavit to obtain it. 2 Daniel's 
Ch. Pr. 1044. 

6. A discharged bankrupt has no disqualifying interest left 
in him. Kyle & Gunter v. Bostick & Sherrod, 10 Ala. Rep. 
589. 

7. If, however, H. A. Fowlkes had any interest, he was 
testifying against that interest; the same as to Phineas 
Fowlkes. 

8. A trustee under a deed of assignment can never ques- 
tion the bona fides of the deed, or any debt secured thereby ; 
and being a beneficiary under the deed can make no differ- 
ence. He must, before he can be heard to speak, restore the 
parties to where they stood before he accepted the trust. 
Mills v. Angell, 6 Paige, 481. 








LIGON, J.—The bill in this case was exhibited by cer- 
tain creditors of Henry A. Fowlkes, in behalf of themselves 
and such other creditors of said Fowlkes as might join in the 
suit, and contribute to its expenses, against said Fowlkes, and 
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John Colgin and Edward C. Mosby, who were named trus- 
tees in a deed of trust made by Fowlkes for the benefit of his 
creditors. By the terms of the deed the creditors are divided 
into classes, and are required to assent to the provisions in 
their favor within six months, or forfeit their priority. The 
complainants in the bill, and Colgin, the defendant, who is 
also a creditor, are put in the first class, and the questions 
raised by the errors assigned and insisted on, except objec- 
tions to testimony and matters of practice, relate solely to 
the bona fides of Redman’s debt, and his assent to the pro- 
visions of the deed in his favor, both of which are contro- 
verted in the answer of Colgin. 

Before I consider these points, I will proceed to dispose of 
the preliminary questions, made and decided at the hearing. 

1. It appears that a motion was made, a‘ the hearing, to 
dismiss the bill for the want of equity, because it was not al- 
leged in it that the complainants signified their assent to 
the provisions made in the deed of trust in their favor, in 
the time prescribed by the deed itself, which is made a part 
of the bill. An allegation of this kind I esteem indispensa- 
ble to the equity of this bill, for it is filed solely for the pur- 
pose of settling the affairs of the trust, and distributing the 
funds arising under it. Before the complainants can be 
heard, they must show in their bill that they have complied 
with the terms of the deed, by which alone they can become 
entitled to the preference they claim by their bill. This 
they have sufficiently done; for the bill, after making the 
deed a part of it, and reciting all its important provisions, 
contains the following allegation; “ Your orators further say, 
that they have consented to the provisions of said deed, in 
which they were secured, or intended to be secured, in the 
first class,” &. This cannot be understood in any other 
sense than as alleging that they had assented to the deed 
within the time prescribed by its terms. The allegations in 
a bill must be certain to a common intent; and in order to 
render any of them so, the court will look to others on the 
same subject, standing in intimate and close connection with 
it; and especially so, when, by detaching it from the balance, 
it would be useless and unnecessary, but taken in connection 
with them, it becomes pertinent, necessary, and proper. The 
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rule which requires doubtful or equivocal allegations to be 
taken most strongly against the pleader, does not authorize 
the court to wrest an allegation from its context, and by this 
method of isolation to render it insufficient and uncertain. 

2. It is also urged, that, inasmuch as the complainants, 
Anderson and Bruce, failed to prove their demands against 
the trust fund, and consequently consented to a dismissal of 
the bill as to them, that the bill should have been dismissed 
as to all. ‘The rule which requires the dismissal of the whole 
bill, if one, or more, of several co-complainants fail to make 
out their case, has never, to my knowledge, been applied with 
any stringency to creditors’ bills; and unless a misjoinder of 
such complainants will affect the propriety of the decree, the 
objection will not be allowed to prevail in any case, when 
taken for the first time at the hearing. Newhouse et al. v. 
Miles, 9 Ala. Rep. 460; Watertown v. Connor, 4 Paige, 510; 
Story’s Eq. Plead. 544; Erwin v. Ferguson, 5 Ala. Rep. 158. 
On this subject, Mr. Justice Story, in his work on Equity 
Pleading, uses the following language; “If the court pro- 
ceeds to a hearing on the merits, the misjoinder will be dis- 
regarded, at least if it does not materially affect the propriety 
of the decree.” Story Eq. Pl. 417. Even if the objection of 
misjoinder of complainants were allowable, in cases like the 
present, when the bill is both in form and substance a cred- 
itors’ bill, to which all who claim to be creditors have a right 
to become parties, though the interest of each, except as to 
the fund sought to be charged, is separate from, and inde- 
pendent of, that of all others, still, it should be interposed by 
way of demurrer. But the cases are exceedingly rare, if they 
exist at all, in which demurrers to creditors’ bills will be sus- 
tained, for a misjoinder of claimants. There is rarely to be 
found a creditors’ bill, with many complainants, in which 
some of them have not failed to make out their case, and 
consequently have been compelled to submit to a dismissal of 
the bill as to them; but this has never, in any case which 
has come under my observation, been allowed to affect the 
rights of those who established their demands to a decree for 
the sums due thereon. 

8. A motion was also made, at the hearing, to suppress the 
depositions of Henry A. and Phineas Fowlkes, upon the 
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grounds, as to the former, that he was a party to the bill— 
was interested in the event of the suit, and because the depo- 
sition was taken before George L. Baine, who was interested 
in the event of the suit, and security on a debt of the first 
class secured by the deed. 

Henry A Fowlkes is the maker of the deed of assignment, 
and is shown by the proof to be a discharged bankrupt. He 
can receive nothing under the deed, unless there be a residu- 
um after paying all the debts secured by it, and the discharge 
ef all debts proved against him on his bankruptcy. He was 
examined by the complainant Redman, to prove the consider- 
ation of his claim, and his (Redman’s) assent to the terms of 
the deed within six months after its execution. While it is 
conceded that a bankrupt is not a competent witness to testify 
for the assignee for the purpose of increasing the fund in his 
hands, yet it is clear, both on principle and authority, that if 
his testimony tends to decrease that fund, he will be regarded 
as swearing against his own interest, and is competent. 

The mere fact that a witness is a party to a suit in Chan- 
cery, is no sufficient reason to exclude or suppress his testi- 
mony. If he has no interest in that part of the litigation 
about which he is called to testify; or, if being interested, he 
is examined as to matters which militate against that interest, 
as is the case here, he is perfectly competent. 

The exception taken to the deposition, because it was taken 
before Baine as commissioner, if it could be allowed to pre- 
vail at all, comes too late when taken for the first time at the 
hearing. Beattie v. Abercrombie, 18 Ala. Rep. 9. It is one 
of that class of exceptions which should have been taken, 
and reserved, at the time of filing the cross-interrogatories to 
the witnesses. A party will not be allowed to go on, without 
objection, to examine a witness before a commissioner, and 
when he finds such examination to result disastrously to his 
interest, to come at the hearing, and object to the compe- 
tency of the commissioner to act as such. The motion to 
suppress the deposition for this cause, was rightly disallowed 
for another reason. It no where appears, either by proof or 
admission, that the George L. Baine who acted as commis- 
sioner in taking the deposition of the witness, is the same 
person who is security on one of the notes provided for in 
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the deed of trust, and the bare identity of name will not, of 
itself, establish that fact. 

It is insisted also, that the deposition of this witness should 
be suppressed, because there was no affidavit made of his 
want of interest in the subject-matter of the suit about which 
he was testifying, before the order was made under which 
his examination was had. I know of no rule which requires 
such an affidavit; orders to examine a defendant, in behalf 
of the complainant, are made as matters of course, reserving 
the question of his competency to be made at the hearing. 
2 Danl. Chy. Prac. 1044. But if there be any irregularity 
in the terms of such an order, the cross-examining party must 
make his objection at the time of filing his cross-interrogato- 
ries; or, refusing to cross-examine, he may object, upon no- 
tice, after publication, but not at the hearing of the cause, 
except by consent. All objections for mere irregularities 
come too late, when made, for the first time, at the hearing. 
Beattie, adm’r, v. Abercrombie et al., supra. 

The same authority disposes of the objection that the wit- 
ness failed to answer fully some of the cross-interrogatories 
propounded to him. 

For these reasons, we are satisfied the Chancellor did not 
err in refusing the motion to suppress the deposition of Hen- 
ry A. Fowlkes. 

The objections to the deposition of Phineas Fowlkes were 
two, first; that he was interested in the event of suit; and 
secondly, that his testimony was taken before Baine, an inter- 
ested party. 

This witness was security to one of the notes provided for 
in the deed in the same class with that of the complainant 
Redman, at whose instance he was examined. His interest 
was antagonistic to that of Redman, and consequently when 
he deposes in favor of the latter, he swears against his own 
interest, and is competent. 

The second ground of objection is the same as that urged 
against the admissibility of the deposition of Henry A. 
Fowlkes, and for the reasons given in this opinion for disal- 
lowing it in that case, it must be refused in this. 

It appears that portions of these and other depositions were 
ruled out by the Chancellor. The witnesses, in answering 
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several interrogatories, state what Redman had told them, in 
the absence of the other parties in interest. This was illegal 
testimony, and was rightly ruled out and disregarded by the 
Chancellor. 

4. The proof of Henry A. and Phineas Fowlkes clearly 
establishes the bona fides of the debt of Redman, secured by 
the deed, which had been impeached by the answer of Col- 
gin. The testimony of the witness Allen, who deposes that 
Redman was poor and unable, in the opinion of the witness, 
to advance so large an amount of money to Fowlkes, is, at 
most, but negative in its character, and cannot break the force 
of the positive testimony of the Messrs. Fowlkes. Again: 
several other witnesses prove facts which go far to show that 
Allen was mistaken, as to Redman’s pecuniary condition. 
Upon the proof, we think, the bona fides of Redman’s debt 
is fully made out. 

Henry Fowlkes states distinctly and unequivocally, that 
Redman advanced him money at different times, and in large 
amounts, which he had never repaid, and that he left in his 
(Fowlkes’) hands a large sum of money to be remitted to 
Virginia, which he did not remit, but used. Phineas Fowlkes 
proves that Redman was engaged in negro trading; had 
several thousand dollars of his own, and control of large 
amounts of the funds of others. These witnesses had op- 
portunities of knowing his true condition, far superior to 
those of any others who have been examined, and as they 
stand without direct impeachment, their truth cannot be suc- 
cessfully called in question. 

5. The assent of Redman to the provisions of the deed is 
proved by Henry A. Fowlkes and the witness Steele. The 
former says, that Redman was present when it was written, 
and approved what was done; and the latter deposes, that he 
went with Redman to one of the trustees, to whom Redman 
exhibited the evidence of his debt, and distinctly assented to 
the deed. This was shortly after the deed was written, and 
before the expiration of six months. 

6. The only remaining question relates to the construction 
of the deed. This divides the creditors of Fowlkes into three 
classes, but as the money arising from the trust property is 
insufficient to pay off and discharge those of the first class, 
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it is needless for us to examine its provisions as to the second 
and third. The language in relation to the payment of the 
debts in the deed is this: ‘“ They (the trustees) shall pay and 
satisfy the following debts of the party of the first part, in 
the following order, to-wit: first class,” &c. Here follows a 
large class of debts composing this class, in which is included 
that of Redman, and the paragraph concludes: ‘‘ The above 
demands compose the first class of creditors, being principally 
endorsers, securities, and those who advanced money to the 
said party of the first part, and all are to be first satisfied and 
discharged in full.” The deed then proceeds: “The second 
class comprises the following claims,” &c. It is also provided 
that these “shall be paid ratably and proportionably, after 
the entire discharge of the debts in the class first enumerated.” 
The deed then devotes any residuum after the payment of 
the debts of the first and second classes to the payment of 
the remaining creditors of the grantor. 

The trustee, Colgin, insists, in his answer, that the term 
“order,” as employed in the deed, was intended to be applied 
to the position assigned to the debts as they are enumerated 
in the first class; so that those first named should be first paid, 
and if there was a deficiency of funds, those whose claims 
were not reached by this method of payment should receive 
nothing. It is clear to my mind, that when the deed was 
drawn, both the grantor and Colgin acted under the belief 
that there would be more than funds enough to pay in full 
the claims of all the creditors of the first class; and it is 
equally clear, that they thought there would not be enough 
to pay in full the debts named in the second class. The idea, 
then, of a preference among the first class of creditors never 
fur a moment presented itself to them; when a deficiency 
was apprehended, as in the case of the second class of credi- 
tors, and a desire to prefer one creditor over another existed 
with Fowlkes, the language employed by the draftsman gives 
expression to this desire in the most unambiguous terms, for 
the deed provides that two of the claims enumerated in that 
class shall be paid in full, before payment should be made on 
the remainder, and then that the funds on hand should “be 
paid ratably and proportionably ” to the other claims of this 
class. 
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Our construction of the deed is, that the term “order,” as 
employed by the grantor, was intended to apply to the classes 
mentioned in the deed, and not to the creditors enumerated 
in the first class; so that, as the funds derived from the prop- 
erty are insufficient to pay all the debts enumerated in the 
first class, they must be divided ratably among such as have 
assented to the deed. 

Such, upon the several points considered, was the opinion 
of the Chancellor, and his decree, being in conformity to it, 
must be affirmed. 











PHARIS er AL. vs. LEACHMAN, Apw’R. ET AL. 


1, The general rule is, that to entitle a creditor to the assistance of chancery up- 
on an allegation of fraud in his debtor, he must stand as a creditor with a lien, 
or as one who has exhausted his legal remedies. 

2. But this rule does not apply to administrations, in relation to which Courts of 
Chancery have jurisdiction over estates, in the direction and control of execu- 
tors and administrators, and in protecting the rights of creditors generally, as 
well as in decreeing distribution of assets, by virtue of their original powers. 

8. The settlement of an administratior, which has been commenced in the Or- 
phans’ Court, may be withdrawn from that tribunal, and taken into a Court of 
Chancery, whenever the powers of the former court are inadequate to the 
exigency, and cannot afford a sufficient remedy. 

4, Where a bill is filed by a creditor to pursue certain real and personal property, 
which is standing inthe name ofa trustee for the wife and children of the 
debtor, and which the bill alleges was fraudulently added to their estate by 
the debtor, and the debtor's estate has been reported insolvent, chancery may 
take jurisdiction of the case, and withdraw the administration from the Court 
of Probate. 

5. And in such case, the administrator of the debtor is a proper party defendant 


bill. 

6. Where the defendants claim the benefit of the statute of non-claim by way of 
plea, but do not positively deny in their answers the presentation of complain- 
ant’s demand, proof of presentation by one witness is sufficient. 

7. In asuit against an administrator, his admissions of the presentation of the 
demand are sufficient to take the case out of the statute of non-claim, although 
such admissions are made after the lapse of eighteen months from the grant of 
letters of administration. 

8. Where the suit isin chancery, for the purpose of subjecting to the payment of 
the intestate’s debts, property which is standing in the name of a trustee for the 
benefit of his wife and children, and which is alleged to have been purchased 
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by the intestate with his individual means, and fraudulently added to the trust 
estate, the admission by the administrator of the presentation of the complain- 
ant’s demand is evidence, not only against the administrator, but also against 
the cestuis que trust. 

9. A payment ona claim, made by the administrator after the lapse of eighteen 
months from the grant of letters of administration, is a fact tending to es- 
tablish its due presentation within eighteen months. 

10. The report of insolvency made by the administrator after the lapse of eighteen 
months from the grant of letters, in which he has returned a claim as asub- 
sisting debt against the estate, is evidence of its due presentation. 

11. When a statement contained in an answer, of a material fact within the re- 
spondent’s knowledge, is disproved, the answer loses its weight as evidence. 
12. The continuous possession for five years by the husband, of slaves placed in 
his possession by his father-in-law, is sufficient, unless rebutted by satisfactory 

proof, to raise the presumption of a gift. 

13, Although the borrower may have had the continuous possession of slaves for 
more than three years, without the registration required by the second section 
of the statute of frauds, yet if the owner resumes the possession of them be- 
fore a creditor aequires a lien upon them, they cannot be subjected to the 
payment of the borrower's debts. 

14. A lien lost or destroyed is the same as if it had never existed. 

15. Although the trustee's estate, after his death, is responsible to the cestuis gue 
trust for the trust funds received by him, yet no lien accrues in their favor 
upon property purchased by him during his life, when no portion of the trust 
fund can be traced into such purchase. 

16. Where a husband purchases property with his individual means, and takes 
the title in the name of himself as trustee for his wife and children, such 
property will be subjected to the payment of his debts, on a deficieney of 
other assets; and in such case his personal representative must account for 
the rents and profits of the real property, and the hire of the personal prop 
erty, from the service of the bill, if necessary to supply the deficiency. 

17. Where a receipt, which is given fora claim ona third person, expresses on 
its face that the claim is to be placed to the credit of a judgment, the pre- 
sumption is that the claim is received as an absolute payment of the judg- 
ment pro tanto ; and this presumption is not rebutted by proof that such 
third persou was insolvent at the time, and that no portion of the claim could 
have beon collected from him. 
. Where a debtor sells to his judgment creditor, at a stipulated price, certain 
slaves to which he has no title, with the understanding and agreement that the 
price is to be credited on the judgment, unless the title should prove bad and 
the slaves be lost to the creditor, in which event only the hire for the time 
during which they remained in the creditor’s possession was to be eredited on 
the judgment, and the slaves are afterwards recovered from the creditor in an 
action of trover by the legal owner, together with damages from the time 
when he acquired them, the debtor is not entitled to a credit for the hire. 

19. Where slaves are bequeathed to a married woman and her children, and the 
will provides that the slaves shall be placed in the hands of a trustee, for her 
own use and the use of her children, and that no person shall deprive them of 
the same or any part thereof, and the slaves remain about the house, and in 
the possession, of the husband and wife and their children, the condition of the 
trust is fulfilled, and the husband is not accountable for hire. 
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20. The widow is entitled to the dwelling house in which her husband resided at 


the time of his death, free of rent, until her dower is assigned. (Clay’s Digest, 
173, § 7.) 








Error to the Chancery Court of Greene. 
Tried before the Hon. W. W. Mason. 


This bill was filed by a creditor of Charles L. Roberts, 
on behalf of himself and the other creditors of said Roberts, 
to subject to the payment of his debts certain real and per- 
sonal property which, it is alleged, was purchased by said 
Roberts in his lifetime, and the real estate improved, with the 
individual funds of said Roberts, and the titles taken in the 
name of a trustee for the use and benefit of his wife and chil- 
dren, who were the cestuis que trust of a trust estate created 
by the will of Woodliff Bevell, the father of Mrs, Roberts. 
The bill also makes a demand upon a family of slaves, which, 
it is alleged, were the property of said Roberts by gift to his 
wife from said Woodliff Bevell, and which are also alleged 
to have been fraudulently included in the trust estate. 

The complainant’s demand is based upon two judgments, 
which he obtained against Roberts in his lifetime, and on 
which executions had been issued, and returned “ no property 
found,” but the executions were not renewed at any time 
within two years before the death of Roberts. It does not 
appear that any other proceedings were instituted, by way of 
having the claims allowed against the estate. The bill charges 
that the claims were presented to the administrator, within 
eighteen months after the grant of letters, and that the estate 
has been reported insolvent by the administrator. 

As connected with his demands, the complainant charges 
that Roberts sold him two slaves, at a stipulated price, which 
were to go in part payment of the judgments; and upon the 
further agreement, that if Roberts had not a good title to the 
slaves, and they were ‘ost to the complainant, then the amount 
stipulated to be paid for them was not to be credited on the 
judgments, but in such case, the hire of the slaves during the 
time complainant had them was to be allowed as a credit on 
the judgments; that a suit was instituted against the com- 
plain nt, for the conversion of the slaves, by the trustee of 
Mrs. Roberts, and damages were recovered to the amount of 
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their value, and also interest on their estimated value from 
the day of sale. The bill prays that, in taking an account of 
what is due upon the judgments, a credit for the hire of the 
slaves should not be allowed. 

The complainant also seeks to avoid a credit on his judg- 
ments for a claim on one Wm. M. Inge, which was received 
by complainant’s attorneys from Roberts, and a receipt there- 
for given, expressing on its face that the amount was to be 
credited on the judgments. This credit it is insisted should 
not be allowed, on the ground that said claim was not, as ex- 
pressed in the receipt, to be taken as an absolute payment, 
but was only to be credited on the judgments in the event of 
its collection, and that, on account of the insolvency of Inge, 
nothing could have been, nor has been, collected on it. 

The administrator of Roberts, as such, the trustees and 
cestuis que trust, are made defendants to the bill. The answers 
of Leachman and Mrs. Roberts admit the complainant’s claim, 
and also the purchases, which are set out in the bill; but 
they deny that tle purchases were made with the individual 
means of Roberts, and insist that the purchases, as well as 
the improvements of the real estate, were made with the trust 
funds, or with money raised upon the faith of the trust funds, 
and for the benefit of the trust estate. The alleged gift of 
the slaves by Woodliff Bevell is also denied, and the charges 
of fraud. The credits, already referred to, are insisted on, 
and the statute of non-claim is set up, by way of plea, to the 
complainant’s demands. 

It is unnecessary here to state the evidence, as upon the 
facts in controversy it is set out in the opinion of the court. 
The case was submitted to the chancellor upon the bill, an- 
swers, evidence, &c. and a decree was rendered dismissing 
the bill, upon the ground that the evidence did not establish 
a presentation of the complainant’s demand to the adminis- 
trator within eighteen months after the grant of letters; and 
from this decree the complainant prosecutes a writ of error. 


J. B. CLARKE and R. H. Sars, for plaintiff in error: 

I. As to the jurisdiction of the Court of Chancery. In the 
exercise of its original powers, which remain unimpaired by 
statutory — the Courts of Chancery have jurisdiction 
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over estates, in the direction and control of executors and 
administrators, and in protecting the rights of creditors, as 
well as decreeing distribution of the assets. In all cases, 
where trusts are to be executed, or a discovery of assets is 
wanted, the powers of the Orphans’ Court being inadequate 
to afford the necessary relief, chancery will take jurisdiction ; 
and courts of equity will not enumerate the cases, in which 
upon a suggestion of fraud, they will take jurisdiction. Exe- 
cutors and administrators are almost in every respect con- 
sidered in equity as trustees. Dement v. Boggess, 13 Ala. 
148; Horton v. Moseley, 17 ib. 796; Blakey v. Blakey, 9 
ib. 894; Leavens v. Butler, 8 Porter, 396; Kennedy v. Ken- 
nedy, 2 Ala. 572. 

The objection that the complainant is not a creditor with a 
hen, cannot prevail in a case like this, if at all. A creditor 
with a lien may come into chancery, to remove a cloud on 
the title, and thus reap the full effect of his lien. A credi- 
tor who has reduced his demand to judgment, and had exe- 
cution returned “no property found,” may come into chan- 
cery to subject equitable assets. He comes in, not because 
he has a lien, but because he has, by a return of process, 
shown that there is nothing on which he can get a lien, and 
because there are equitable assets, which may be subjected. 
His lien, in such case, does not relate to his legal process, but 
begins from the filing of his bill, and the creditor who first 
files his bill, has the first lien. Legal process is no lien upon 
equitable assets. Beck v. Burdett, 1 Paige, 309; Edmondson 
v. Lyde, ib. 639 ; 2 Blackf. 356. 

The doctrine of a creditor's right to file his bill, to obtain 
satisfaction of his debt, fruitlessly prosecuted at law, has no 
application to a party standing in the light of a beneficiary 
seeking to hold a trustee to account. The former invokes an 
extraordinary power of the court; the latter, the ordinary, 
original, inherent power. The doctrine, if applicable to this 
case, would prove too much ; it would show that this property 
is entirely beyond the reach of creditors. Thus: The admin- 
istrator cannot touch it, as administrator, being bound by the 
fraud of his intestate; it cannot be reached by scire facias 
against the heirs, for the heirs do not take it as heirs, but as 
fraudulent purchasers ; without it, the estate is insolvent, and 
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the creditor can only get a decree for his distributive share of 
the assets, without any lien, or any process to reach this 
property. 

II. We insist, that the trust property is held by Leachman, 
under a fraudulent investment by Roberts, not as adminis- 
trator, but as executor de son tort. The bill does not call him 
executor de son tort, but it sets out all the facts necessary to 
show his liability to account as such, and this is sufficient. 
There is no form absolutely necessary to a bill in chancery. 
That the creditors may subject the property, and that the 
proper remedy is, to hold the fraudulent grantee liable as 
executor de,son tort, see Osborne v. Moss, 7 Johns. 161; Ro- 
den v. Murphy, 10 Ala. 804; Densler v. Edwards, 5 ib. 81. 

The attempt to charge Roberts with hive for the negroes 
cannot be allowed ; in serving the family of Roberts as domes- 
tics they were employed strictly in accordance with Mr. Be- 
vell’s will. 

As to the two slaves sent to Roberts by Mr. Bevell, and re- 
maining in possession, the evidence of Thomas L. Bevell 
proves them to have been given to Charles Roberts; but even 
if loaned, Roberts retained them more than three years, and 
they became liable to his debts under the statute of frauds. 

It will avail nothing that no conveyance proceeds from 
Roberts; it is the same thing that he procures it made, he 
paying the consideration. Itis a fraudulent gift by him to 
his wife and children, void as to creditors. 

It has been said, if this property be subjected, the trust 
fund should first be raised from it; but it was bought and 
paid for before the trust fund accrued ; again, $2820.87 of this 
has never been expended, which deducted from $3054, (the 
whole fund) leaves only $733.18 of it ever expended in any 
manner by Roberts. But the reverse of the principle con- 
tended for is true, if the trust fund partly paid for the prop- 
erty, to wit: that our money (Roberts’ money) will be raised 
from the property. Hoot v. Sorrell, 11 Ala. 386. 

III. As to the statute of non-claim. Defendants Leachman 
and Mrs. Roberts plead statute of non-claim, and answer in 
effect that they do not believe or remember that the claims 
were presented. Itis not denied but that the admission by 
the administrator, made within eighteen months from grant of 
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letters, is good evidence against him of presentation. But it 
is insisted that such admission made after the eighteen months 
is inadmissible. By the deposition of Clarke, and by the fact 
of payments within the eighteen months, the presentation is 
proven. A payment necessarily comprehends a demand. It 
is the result, the fruit of a demand, and the judgments may be 
treated all as one debt, the noteson which they were rendered 
being parts of the same debt. Admitting, however, that each 
was a different debt, the payments not being directed in their 
application, the creditor was left to apply as he pleased, or 
they will be applied to all equally. It is not to be credited 
that these payments were made without knowledge or regard 
as to how, on what, &c., they were to go. 

The return of ‘nsolvency by the administrator, his pay- 
ments subsequent to the eighteen months, and after the filing 
of the bill and service on him, establish the fact of presenta- 
tion, especially when we remember that his return of insol- 
vency had to set forth the “subsisting debts,” the character 
of the debts, the amount of each, and the residences of the 
creditors. This return was an official act, under oath; an 
oath, upon the truth of which, depended the course the whole 
subsequent administration would take. But it is objected, 
first, that the admissions of the administrator, made after 
eighteen months, cannot be given in evidence; and, secondly, 
that no admissions of his are good against Mrs. Roberts and 
children, and especially as respects the realty. 

The first part of the proposition is erroneously supposed to 
be sustained by Br. Bank at Decatur v. Hawkins, 12 Ala. 755. 
In this case the non-presentation was established, and the 
question was could the bar be removed by a subsequent pro- 
mise; in the case at bar, the acknowledgment is only used as 
evidence of a previous presentation, not to revive a claim 
proven to be barred. The case cited has no analogy there- 
fore to the question presented. None of the cases relied on 
by the defendant to sustain this position, do sustain it, and 
discarding the casual remarks of the judges, do not prove it. 
Gorman v. Nairne, 12 Ala. 338, only holds, that an adminis- 
trator paying a claim and taking a refunding obligation to 
repay if it should not be made good, can recover back the 
money, it being judically decided by the proper forum that 
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the claim was barred. Thrash v. Sumalt, 5 Ala. 18-21, sim- 
ply holds, that the statute runs from grant of letters, without 
regard to publication. Jones’ Ex’ors v. Lightfoot, 10 Ala. 
24, (in which stronger language is used than in any other case, 
and from which the court receded in Hallett & Walker v. 
Branch Bank of Mobile, 12 Ala. 193,) that simply knowledge 
of the existence of a claim by the representative, is insuffi- 
cient to save the bar of the statute. Boggs’ Adm’r v. Branch 
Bank at Mobile, 10 Ala. 975, holds a judgment vacated and 
the suit abandoned, is not sufficient presentation. Hallett & 
Walker v. Branch Bank at Mobile, 12 Ala. 198, reduces to 
certainty the hitherto loose expressions, that there must be a 
presentation or “something equivalent thereto;” determines 
that notice of non-payment, &c. of a note or bill given by a 
notary is a good presentation, and that any evidence which 
will satisfy a jury, will suffice to satisfy the demands of the 
statute; in this respect, following the ruling of Mississippi, as 
shown by the authority cited in the opinion. 

The personal representative is the person, and the only 
person, authorized by law to receive presentation. He may 
mark on a claim “ presented,” but cannot be compelled to do 
it. Witnesses to the fact may die or remove, and yet the 
proposition extends to this, that by no means can you use his 
admissions, made at any time, against the heirs, and cannot 
use those made after the lapse of eighteen months against 
him. This would, by judicial legislation, strip the creditor. 
of the right to a discovery from him, and render nugatory an 
admission in an answer in chancery. 

The admissions, whether made before or after the eighteen 
months, are not conclusive, but admissible evidence, not only 
against him, but against all, for whom and in respect to whom 
he acts, to wit: his successor, the distributees and creditors. 
He is their trustee as to this, and his acts and admissions are 
good against them. Starke & Moore v. Keenan’s Ex’ors, 5 
Ala. 590. This case not only holds that the admissions of 
the representative are evidence, but that they may be given 
against his successor, whose office is distinct and separate from 
his. Lambeth v. Garber, 6 Ala. 870. The case of Bond v. 
Smith, 8 Ala. 386, relied on by defendant, only holds that 
the heirs may, when in adverse position to the representative, 
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invoke the statute of limitation, and does not militate against 
our position. 

. But as to the property admitted by Leachman to be in his 
hands, being administered, he is the only party to litigate ; as 
to the other, there are no heirs or devisees, but fraudulent 
purchasers. If the trust funds can be reached at all, it must 
be on the ground of a fraudulent gift to Roberts’ wife and 
children, and it never was the design or policy of the statute 
to protect such. 

IV. They cannot invoke the statute. This will be obvious 
from a consideration of its nature and design. By its lan- 
guage it begins to run only from the grant of letters; its ac- 
tion extends to matters which, under letters, are to be or may 
be administered, at farthest only to an estate which may de- 
seend. It is the forerunner, if I may so speak, of a close of 
the administration, its object is to promote that end. It isa 
mere bar of remedy. Doe ex dem. Duvall’s Heirs v. McLos- 
key, 1 Ala.; Inge et al. v. Boardman, 2 Ala. It applies not 
only simply to such estate as may be administered, but to one 
who may administer it under authority of full letters. Erwin 
v. Branch Bank at Mobile, 14 Ala. 307; Lowe’s Ad’mr vy. 
Jones, 15 Ala. 545. It is in short, a statutory bar, which is a 
mere adjunct to the administration provided by law, arising 
with, running with, confined to and dependent upon it, and 
has no more application to an executor de son tort, than have 
the other statutory regulations providing for and directing the 
administration of estates, such as obtaining orders to sell real 
estate, reporting the estate insolvent, &c. &. In this respect 
it has no analogy to the general statute of limitations, for that 
is in nowise dependent on the grant of letters. 








Joun A. CAMPBELL and S. F. HALE, contra: 

1. Has the plaintiff a standing in court? It is admitted 
that he has done nothing since the death of Roberts to revive 
his judgments, or to ascertain the value of his legal remedies. 
The lien upon the land, and of his executions, has been lost 
by this event. 15 Ala. Rep. 282; 18 ib. 167. 

It will be admitted that, as a general rule, a party cannot 
proceed in equity to subject property conveyed by a debtor 
upon the allegation of fraud, unless the party has exhausted 
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his legal remedies. If, from any cause, the right to issue an 
execution has been lost, he must place himself in a condition 
to be able to exert that right, before a bill will lie. 1 Barb. 
Ch. R. 589; 11S. & M. 866; 12 ib. 547. The question then 
arises, is there an exception in favor of creditors of decedents? 
One authority asserts there is, 2 Blackford, 421. 

The case, it will be seen, is peculiar. No administration, 
no personal estate, a single parcel of property fraudulently 
conveyed. 

The case which is referred to to sustain the general propo- 
sition has no analogy to the case before the court, and does 
not support that adjudication. The case in 4 John. Ch. R. 
619, was the case of a judgment and execution against a sur- 
viving partner, without fruit to the creditor; a solvent estate 
of the deceased partner, and a liability of that estate by con- 
tract to hold the surviving partner harmless. It is obvious 
that there were two distinct grounds for equitable interference ; 
the liability in equity of the deceased partner’s separate es- 
tate, for the debts of the insolvent partnership, and the ex- 
press liability arising on the contract of indemnity. 

There was also a general jurisdiction in Great Britain over 
executors and administrators as trustees, and estates might be 
administered there through the Court of Chancery. This 
case, then, does not show that creditors without a judgment 
or the exhaustion of their remedies, can impeach the transac- 
tions of the decedent for fraud. Adams on Equity, 257. 

The case came before the Court of Appeals in South Caro- 
lina, 1 Hill, 297, 301. The principle for which we contend 
is there plainly admitted. There, the court held that the as- 
certainment of the debt as a charge upon the estate, in some 
legal proceeding, was essential. 3 Barb. Ch. R. 427. 

The importance of this principle is shown in this case. One 
of the important issues in this case is, whether the plaintiff 
has a claim against the estate. This brings us to consider the 
plea of the defendants. The plaintiff files his bill, to compel 
the surrender of property by Leachman and the widow and 
children of Roberts, for the purpose of the administration of 
the estate of Roberts, and to the benefit of his creditors. We 
say, first, that the plaintiff should have had his debt allowed 
in the Probate Court, before he could commence this proceed- 
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ing. This point has been discussed, but if that is not conce- 
ded, his bill requires him to establish a valid claim upon the 
assets of Roberts. He must be a creditor with a lien on the 
estate, fully ascertained, before he can impeach the acts of 
Roberts. 18 Ala. Rep. 167, before cited. 

The question then is, is there a valid claim? Leachman 
has pleaded the statute of non-claim, which, if true, must ex- 
clude the plaintiff from any share of the fund. The question 
is, has this plea been disproved. The only witness who seeks 
to disprove this plea is the attorney of the plaintiff. 

The admission of Leachman, after the expiration of eighteen 
months, would not be evidence against the widow and chil- 
dren of Roberts. 2 Barr 112; 1 Russ. & M. 347; 5 Picker- 
ing Rep. 139; 4 Har. & J. 270. After the eighteen months 
have expired, the authority of an executor or administrator to 
make admissions unfavorable to the heir, has terminated; all 
claims not then presented are barred by the express language 
of the act. To allow the administrator by an admission, after 
that time, to affect the estate, would superinduce fraud and 
collusion. An agent’s admission after his authority has ter- 
minated, or otherwise than in the current course of business, 
is inadmissible. The admission of a partner after the disso- 
lution of the partnership, does not bind. So, after the power 
to receive claims under the statute of non-claim has expired, 
the executor or administrator has no power to make an ad- 
mission which will bind any other party in interest. 

In this point of view, then, the evidence of Clark would 
not only be insufficient, but be inadmissible. In no event 
could it countervail the direct denial of the answers. 

The other ground relied on, is the payment by Leachman 
to Murphy & Jones of a part of the debt, before the expira- 
tion of the eighteen months. A part payment will take a case 
from the operation of the statute of limitations, and is evi- 
dence of a waiver of notice of non-payment of a note. 

Neither of these cases, however, is analagous to the stat- 
ute of non-claim. That statute is an imperative statute, im- 
posing a condition upon the creditor without which his claim 
against the estate of a decedent is barred. Its provisions were 
designed to secure all persons interested in the estate, and 
they cannot be waived or nullified by the act of any one 
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party in interest. The statute admits of no substitute for its 
requirements. They are plain and direct, and must be liter- 
ally pursued. The act of Mississippi has been construed to 
be a statute of limitations. We have resolutely refused to 
adopt that construction, or to impair the vigor and energy of 
the statute. 10 Ala. Rep. 17; 12 ib. 198; 8 ib. 464; 15 
Mass. 122, 264. 

Such being, then, the legal effect of the pleading and evi- 
dence, it is apparent the plaintiff has not made a case which 
entitles him asa general creditor to come into chancery, even 
though the court should hold that a general creditor could do 
so. But we apprehend, that when the cases are considered, it 
will be found that such a general creditor could not file a bill 
of this description. 8 Ala. Rep. 866; 12 ib. 499. 

The question now arises, can the plaintiff recover upon the 
case made by the bill? It will be seen there is no averment 
of the insolvency of the administrator or his sureties. 16 Ala. 
Rep. 548. If Leachman has failed in his duty as administra- 
tor, he is liable as such. He is entitled, in the first instance, 
to pass upon the rights of the estate, and his judgment cannot 
be overruled or annulled, except by proof of fraud and collu- 
sion, and upon an allegation of malfeasance and insolvency; 
sustained by proof. 

The demand upon the trust property consists of a claim for 
the slaves Abby and her children, who were sent with Rob- 
erts to Erie, in 1832. Three witnesses testify upon the sub- 
ject of the original transaction. These are the children of 
Woodliffe Beville. Two of these children sustain the strong 
and direct averments of the answer of Mrs. Roberts. This 
answer is in direct response to the allegations of the bill, and 
the demand for discovery contained in the interrogatories. 
The answer is of facts within the knowledge of the party 
answering, and there is no witness to contradict it. The evi- 
dence of Richard Roberts is express, that in 1837 they went 
into the control of Thomas L. Beville, as a part of the estate. 
In 1839, in February, they were divided as a part of Wood- 
liff Beville’s estate. 

The witness before mentioned speaks of continued ab- 
sences, at the pleasure of Woodliff Beville. 

It is also in proof, that Roberts, at the time of his marriage, 
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was poor and in debt. The facts of possession and control, 
testified to by other witnesses, are harmonious with this testi- 
mony. Every slave on one’s plantation must be held and 
treated as such. The white man in possession must act as a 
master; and the nature of the right to a slave can never be 
inferred from the quality of the acts of control and ownership 
that may be exercised over him. 

We find that possession was interrupted frequently, and 
the quality of the title permanently declared in 1837, with 
the assent of Roberts. 

The plaintiff can claim nothing by the statute of frauds. 
All the lens of the plaintiff expired with his executions re- 
turned “no property found,” and the failure to renew them. 
The permanent return of the possession of the slaves, in har- 
mony with the title of Woodliff Beville, and in contradiction 
to any apparent right of Roberts, had taken place long be- 
fore the death of Roberts, and was held at a time under that 
title when no lien of the creditors existed. The construction 
of the statute of frauds has very properly been made by the 
Supreme Court. That construction is, that the property re- 
mains with the title, and not with the possession ; unless three 
years of continuous and undisturbed possession has remained 
with the debtor prior to the existence and enforcement of a 
lien created by the law. If the lien is destroyed, or is not 
pursued, the owner of the property may resume the posses- 
sion, and will be protected in the property. 12 Ala. Rep. 
499; 17 Ala. Rep. 280. 

This statute is in a high degree favorable to creditors, and 
penal upon the rights of holders of property under a bona 
fide title. It confiscates the right in favor of a creditor, upon 
a very doubtful conclusion that he may have been injured by 
equivocal evidence of title permitted to his debtor. The 
court certainly should not extend the statute to cases not 
clearly within it. In this case, the proof strongly indicates 
that the plaintiff could not have been imposed on by such 

The other items consist of the purchase of lands of Foster, 
and the exchanges and improvements on Gullett’s land and 
certain slaves of Giles. 

The plaintiff has no right to treat these purchases as prop- 
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erty of Roberts. The only claim would be in favor of the 
estate of Roberts, upon the trustee, for moneys advanced 
for it. 

Before the plaintiff could be entitled to claim this amount, 
he should have established his right in the Probate Court, or 
by a revivor of his suits, and then he might have been in a 
condition to sue. 

The plaintiff has no right to enjoin the proceedings in the 
courts of Sumter county. It is apparent that a trustee can- 
not sell the slaves of the estate to pay his own debt. The 
sale then to the plaintiff was voidable by the cestuis que trust. 
Nor have the creditors at large, who are parties in common 
with Pharis, an interest to stop the proceedings. The claim 
is an individual claim of the trust estate upon Pharis, a mala 
fide holder of property belonging to it. 

Neither have the creditors any equity to interrupt the pro- 
ceedings of Gullett. Gullett made a fair exchange of prop- 
erty with the trustee, and the cestwis que trust are willing to 
affirm it. On the part of Gullett, the contract has been exe- 
cuted. He is entitled to the land, and the creditors have no 
lien or right to hinder the fulfilment of the contract. In con- 
clusion, we insist, Ist. that the plaintiff is not entitled to file 
this bill; 2d. that the case made by it is not one entitled to 
relief; 3d. that the debt of the plaintiff, as a valid and sub- 
sisting debt, has not been established. 





GOLDTHW AITE, J.—The bill is filed by a creditor of 
Charles L. Roberts, on behalf of himself and other creditors, to 
obtain administration of the legal assets of the estate, and also 
to subject to the payment of the debts of the estate, certain 
real and personal property, which, it is alleged, have been 
fraudulently added to the trust property of the widow and 
children. The complainant is not a creditor with a lien ; but 
the bill shows a judgment against the intestate, an execution 
and return of “‘no property” during hislife, and a report of in- 
solvency by his administrator. The administrator of Roberts, 
who is also the trustee, and the widow and children, who are 
the cestwis que trust, are with, others, made defendants to the 
bill. 

The first question presented in the argument is, as to the 
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right of the complainant, upon the case made by his bill, to 
come into a court of equity. It may be conceded, that ordi- 
narily a creditor, to entitle himself to the assistance of the 
Court of Chancery upon an allegation of fraud in the debtor, 
must stand as a creditor with a lien, in which case the obstacle 
which prevents its enforcement will be removed, and the path 
left clear; (Planter’s & Merchant’s Bank v. Walker, 7 Ala. 
928 ; Dargan v. Waring, 11 Ala. 988;) or as one who has ex- 
hausted his legal remedies, without being able to obtain satis- 
faction of his debt, the end which it was the object of those 
remedies to accomplish. Hadden v. Spadder, 20 John. 554; 
Beck v. Burdet, 1 Paige, 8368; Roper v. McCook, 7 Ala. 319. 

In the one case, a judgment binding the realty, or the issue 
and delivery to the officer of an execution binding the per- 
sonal} property, must be shown; and in the other, the prose- 
cution of the debt to judgment, issue of execution and return 
of no property. The application of these rules, however, be- 
longs to the relation of debtor and creditor purely, and while 
this relation exists in the present case, it is found in connec- 
tion with other circumstances, which are of themselves suffi- 
cient to authorize the interposition of a Court of Chancery. 
In other words, the creditor in the present case asserts his 
right to the aid of that court, not merely because he is a 
ereditor, but for the additional reason, that his claim is con- 
nected with matters of administration which render the inter- 
ference of Chancery indespensable. The equity of the com- 
plainant, therefore, depends upon considerations applicable to 
the jurisdiction of Chancery in relation to administrations, 
rather than those which apply to the simple relation of debt- 
or and creditor. 

Upon this branch of Chancery jurisdiction, while we in- 
cline to the opinion that it would be necessary to reduce to 
judgment a claim sounding in damages merely, it is certainly 
true that in England, for upwards of a century, creditors 
without alien, without even having obtained a judgment, have 
maintained their bills against executors and administrators, for 
discovery and account of assets, and satisfaction of their 
debts. Joseph v. Mott, Pre. in Ch. 77; Davison v. The Earl 
of Oxford, 3 P. Williams 401; In the matter of Sir Charles 
Qox, 3 P. Williams, 341. In this State we do not find that 
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the point here raised has been expressly decided ; but the ju- 
risdiction of equity over executors and administrators, for 
the protection of creditors, upon considerations which apply 
with the same force to general creditors, as to those with a 
lien, or those who have exhausted their legal remedies, has 
frequently been sustained. Thus, in Kennedy v. Kennedy, 
2 Ala. 572, the jurisdiction of equity, in compelling execu- 
tors to apply the property of their testator to the payment 
of debts and legacies, is based upon their character as trustees 
in thatcourt. In Blakey v. Blakey, 9 Ala. 394, the jurisdiction 
is rested upon the double ground of the fiduciary relation of ad- 
ministrators, and the inadequacy of the powers of the Or- 
phans’ Court to afford a discovery of assets. In Dement v. 
Boggess, 13 Ala. 143, the court asserts, as a clear legal propo- 
sition, that courts of Chancery have jurisdiction over estates 
in the direction and control of executors and administrators, 
and in protecting the rights of creditors, as well as decreeing 
distribution of assets, by virtue of its original powers, which 
remain uaimpaired by statutory inhibition. Agaim: in Hun- 
ley v. Mosely, 17 Ala. 796, Mr. Justice Parsons, in delivering 
the opinion of the court, says: “It therefore follows that a 
court of equity may restrain the Orphans’ Court, from pro- 
ceeding to a final settlement, when it is necessary that . mat- 
ters purely of equitable cognizance should be adjudicated and 
ascertained, in order to reach the end of justice.” 

The principle to be extracted from the decisions to which 
we have referred is, that the jurisdiction of courts of equity 
in matters of administration, in relation to the enforcement of 
claims of creditors and the distribution of assets, is sustained 
upon considerations essentially distinct from those which in- 
fluence such courts in affording assistance to creditors whose 
demands are not connected with administrations. In the 
one case the jurisdiction is original and primary, resting upon 
its general powers in relation to the settlement of estates ;in the 
other, it is ancillary, or in aid of the legal tribunals whose pow- 
ers are found inadequate to the emergency. 

A Court of Chancery having jurisdiction of the subject 
matter, it remains only, as to the question now under consid- 
eration, to inquire whether the facts disclosed by the bill, are 
sufficient to authorize the withdrawal of the administration 
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from a court of concurrent jurisdiction, in which the proceed- 
ings have been commenced ; and this point also we consider de- 
termined by our own adjudications. Whenever the powers 
of the Orphans’ Court are inadequate to the exigency, and 
cannot afford a sufficient remedy, resort may be had to a court 
of Chancery: Leavins v. Butler, 8 Por. 381; Scott v. Aber- 
crombie, 14 Ala.270; Dement v. Boggess, supra. Here the 
bill in effect charges the deficiency of legal assets to satisfy 
the complainant’s demand, and seeks to supply the deficiency 
out of property, which, it is alleged, has been fraudulently 
placed by the intestate under cover of the trust. The 
Orphans’ Court can deal only with the rightful administrator 
as such, and Leachman as the personal representative cannot 
administer the property, the title to which is in him, as trus- 
tee, being bound by the fraud of his intestate, (Rochelle v. 
Harrison, 8 Por. 352; Densler v. Edwards, 5 Ala. 81; Dear- 
man v. Radcliff, ib. 82; Roden v. Murphy, 10 Ala. 804;) 
although the estate has been declared insolvent, (Marler v. 
Marler, 6 Ala. 367.) If the legal assets are insufficient, and 
the rightful administrator as such cannot administer the pro- 
perty subject to the claims of creditors, and fraudulently held, 
it follows, that the Court of Chancery is the only forum in 
which relief can be obtained, and the allegation of these facts 
is sufficient to withdraw the proceedings from a court whose 
powers are inadequate to the exigency. Neither do we enter- 
tain any doubt, that the administrator of the intestate, as such, 
was properly made a party to the bill, the object of which 
was, to reach property which could only be made subject to 
the payment of the debts of the intestate upon a deficiency 
of assets, which can be ascertained in no other mode than by 
taking an account with the personal representative. 

In relation to the statute of non-claim: The bill alleges the 
presentation of the claims of the complainant within eighteen 
months after the grant of letters, and although the benefit of 
the statute is claimed by the defendants Leachman and Sarah 
Roberts, by way of plea, the answers do not positively deny 
the presentation, although the answer of the former avers 
that if such was the case it has escaped his recollection. Un- 
der these circumstances, proof of the fact by one witness is 
sufficient. Heartt v. Corning, 3 Paige 566. One witness 
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swears to the admissions of the administator, that the claims 
were presented in due time; but these admissions were made 
after the eighteen months had expired, and it is insisted that 
the fact in issue cannot be established by admissions of this 
character. The rule of the English authorities, founded on 
the case of Bauerman v. Radenius, that the admissions of the 
party to the record are in all cases receivable in evidence, is 
not generally recognized as law to its full extent in the Am- 
erican courts, (Cow. & Hill’s Notes to Phillips’ Ev. 168, and 
cases there cited;) and in this State it has been repeatedly held, 
that the admissions of a merely nominal plaintiff, made at a 
time when he had no real interest, were inadmissible to 
charge the party actually in interest. Chisholm v. Newton 
& Wiley, 1 Ala. 371; Copeland & Lane v. Clarke, 2 Ala. 388 ; 
Brown v. Foster, 4 Ala 282; Head v. Shaver & Adams, 9 
Ala. 793. The case of an executor or administrator is, how- 
ever, different from that of a naked trustee, and although he 
will not be allowed by his act or admission to create a claim 
against the estate, yet the rule established in this, as well as 
several of the other States, is, that he may by his promise or 
admission revive one already created, although such promise 
has the effect of charging the estate. Newhouse v. Redfield, 
7 Ala. 598; Hall, Weeks & Co. v. Darrington, 9 Ala. 502; 
Forsyth v. Ganson, 5 Wen. 558; McIntire v. Morris, 14 Wen. 
90; Manson v. Felton, 18 Pick. 206; Farmer v. Gray, 21 
Pick. 245. While we are not fully satisfied with the decis- 
ions referred to, we do not feel ourselves at liberty to depart 
from them; and although the statute of non-claim is not a 
statute of limitations, and the bar created by it cannot be re- 
moved by a subsequent promise, (Branch Bank of Decatur v 
Hawkins, 12 Ala. 755,) yet the principles which govern the 
two statutes are in some respects analogous. It would be a 
strange anomaly, tohold that an admission by the personal 
representative in relation to the claim itself, of which he 
might know nothing, would be received as evidence to charge 
the estate in his hands, and yet hold that the admissions of 
the same party, not in relation to a claim against the estate, 
but as to an act entirely personal, and attached to him solely 
in his representative character, could not be received as evi- 
dence of such act. We are therefore of the opinion, that the 
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admissions of the administrator, Leachman, made by him dur- 
ing the continuance of his representative character, although 
after the expiration of the eighteen months from the grant of 
letters, are evidence of the fact of presentation; and if they 
are to be regarded as evidence of this fact against the admin- 
istrator, they are equally evidence of the same fact against 
the other parties. The admissions of the personal represen- 
tative which will take the debt out of the statute do not bind 
the heir, for the reason that the one represents the personal, 
and the other the real estate, and the admission of the ad- 
ministrator, operating only on the estate which he represents, 
is as to the heir an act cnéer alios. But in relation to the pre- 
sentation of claims, the administrator represents the whole 
estate. 

As to the weight of this evidence, we may remark, 
that the fact to be proved is not of a character that requires 
any high degree of proof to satisfy the mind. The witness 
swears positively to the admission of the administrator, and 
although he was evidently mistaken in the time when the con- 
versation took place, an immaterial fact, it is highly improba- 
ble that he could have been so, as to the character or extent 
of the admissions themselves, which under the circumstances 
cannot be regarded as loose or casual. The testimony of this 
witness is corroborated, by the payments which are admitted 
to have been made by the administrator to the complainant, 
both before and after the termination of the eighteen months, 
as well as by his return on oath after that period, of the judg- 
ments as existing debts against the estate. The presumption 
arising from the payment is, that the person paying has made 
the payment correctly—that he has inquired into, and issatis- 
fied with the title of the receiver; and the fact ofthe payment is 
therefore evidence of the right of the receiver. James v. 
Biou, 2 Sim. & Stu. 600; 1 E. C. Ch. R. 608. It was the 
duty of the administrator not to have paid any debt which 
the statute of non-claim had barred. It washisduty, in the re- 
port of insolvency not to have included any such claim as an 
existing debt against the estate, and the presumption is, that 
in these respects he has discharged his duty. We regard the 
evidence as to the due presentation of the claims as sufficient. 

We come now to the real merits of the case. The bill 
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makes a demand upon a “family of slaves known. as s Lucy 
and her children, on the ground that, although included in 
the trust deed, they were in reality the individual property 
of the intestate, derived by gift from his father-in-law, Wood- 
liff Beville. The answer of Mrs. Roberts denies the gift ; 
but upon this point it is entitled to no weight, as the statement 
she makes as of her own knowledge, that these slaves were 
taken from the possession of her husband by her father, and 
retained in possession by him for a year immediately prece- 
ding his death, is not only disproved by the evidence of 
Thomas L. Beville, Hall and Edgeworth, but also by her own 
witness, Richard Roberts; and the rule is, that an answer 
disproved in’a material statement loses its weight as evidence. 
Geiger v. Hall, 1 Call, 191. Neither do we attach ony im- 
portance to the testimony in relation to the occasional absence 
of these slaves at Woodliff Beville’s; it is entirely too loose 
and uncertain to base any conclusion upon, and the continuous 
possession for five years by the intestate is sufficient, unless 
rebutted by satisfactory proof, to raise the presumption of a 
gift. Olds v. Powell, 7 Ala. 652; Hooie v. Harrison, 11 
Ala. 499; Merriweather v. Eames, 17 Ala. 380. The limited 
circumstances, however, of Roberts at the time he received 
the possession of these slaves, are sufficiently established ; 
and it also appears from the depositions of two of the com- 
plainant’s witnesses, Murphy and Robinson, that about the 
same time he was reputed to have failed in business, and the 
latter states that he believes the fact of his embarrassments 
was generally known about Erie, the place where he then re- 
sided. Under these circumstances, it is not probable that a 
man of ordinary prudence, having a just regard for the in- 
terests of his daughter, would confer the absolute title of 
slaves intended for her benefit, upon her husband. The tes- 
timony of Mrs. Brooks and Mrs. Beville is positive and cir- 
cumstantia!l, as to the slaves going into the possession of 
Roberts as a loan; that his failure in Madison county was at 
the time assigned by the owner as the reason for making this 
disposition of them, and that the other members of the 
family were called upon as witnesses to the arrangement. 
These are family witnesses, it is true, but the facts deposed to 


by them are in accordance with the motives which ordinarily 
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regulate human conduct under similar circumstances, and in 
all respects consistent with the subsequent acts of Woodliff 
Beville. Without attempting to reconcile the testimony of 
these witnesses with that of Thomas L. Beville upon the 
‘game point, or discriminating as to the position they respec- 
tively occupy to the parties in interest, it is sufficient to 
observe that, under all the circumstances, we consider the 
evidence as sufficient to establish the fact, that the slaves 
referred to went into the possession of the intestate Roberts 
as a,loan, and not as a gift; and this fact being established, 
we see nothing in the continuous possession: of Roberts, in 
the will of Woodliff Beville, or in the conduct of any of the 
parties to the transaction, which would authorize us to infer 
that the intention of the lender, as declared at the time of 
the delivery of the possession, was subsequently changed. 
Neither can the complainant in relation to these slaves de- 
rive any assistance from the second section of the statute of 
frauds, in relation to non-registered loans. Clay’s Dig. 254, 
§ 2. - The law upon the clause referred to of that statute, as 
settled by this court, is, that if the owner resumes the posses- 
sion of the property before the creditor enforces his lien upon 
it, it cannot afterwards be made subject to the debts of the 
borrower. Maull v. Hays, 12 Ala. 199; McCoy v. Odom, 20 
Ala. A lien lost or destroyed is the same as if it had never 
existed, (Otey v. Moore, 17 Ala. 280;) and the executor of 
the lender having taken possession of the slaves before the 
creditor had enforced his lien, it is the same in legal effect as 
if the lender himself had resumed the possession of the 
property ; and the creditor having failed to fasten his claim 
upon the property, during the existence of his lien, cannot 
afterwards assert it against the same property when in a 
different condition. Even if the slaves did not go into the 
possession of the executor, their appropriation and possession 
under the will of Woodliff Beville, would be sufficient to 
prevent the creditor from subjecting the property, after the 
loss or destruction of his lien. McCoy v. Odom, supra. As 
to these slaves, therefore, the demand of the complainant 
cannot be sustained. 
In relatior to the eighty acres of land which was purchased 
from Foster, the answers admit the purchase, but deny that 
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the consideration was paid to the vendor before the intestate 
received any portion of the trust funds; but upon these points 
insist, that the purchase was made for the benefit of Mrs. 
Roberts, and the land paid for in part with the trust funds, 
and in part with money raised on the credit of the trust 
funds ; and _as to the improvements on this tract, the answers 
also insist, that they were made by the trust slaves in the 
possession of Roberts, with the exception of some carpenter’s 
work, which was paid for out of the trust funds. The evidence, 
however, shows that the last installment of the purchase 
money for this land was paid by Roberts, about the time it 
fell due in January, 1841, and that he did not receive any 
payment from the trust funds until the 20th of December in 
the same year. In the absence of any other testimony, this 
is conclusive to establish the charge in the bill, that this land 
was purchased with the individual funds of Roberts. So 
also in relation to the improvements on this tract, the evi- 
dence shows conclusively, from the different estimates placed 
upon them by the different witnesses who have been examined 
as to their value, that they were worth from six hundred to a 
thousand dollars, and that they were paid for by Roberts 
before he received any portion of the trust funds. The 
slaves Moses, Betsy and Perry, for which eight hundred and 
fifty dollars were paid, and the purchase made on the 14th 
July, 1841, are similarly situated; and the lot No. 91, ex- 
changed for one-half of the eighty acre tract, of course 
occupies the same position as the land for which it was 
exchanged. 

As regards the improvements which were made on the lot 
purchased on the 14th July, 1841, the answer insists that 
they amounted but to five hundred and ninety dollars, and 
that these improvements were also paid for out of the trust 
funds. The evidence however shows very clearly, that they 
could not have cost less than one thousand dollars, and that 
of the amount expended upon them the greater portion was 
paid out of the individual funds of the intestate, and the pur- 
chase of the lot having been made from the same source, and 
no portion of the trust funds traced into the lands or the 
improvements, no lien can result in favor of the* trust estate, 
although the estate of the trustee will be responsible for the 
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deficiency, as for other debts. Vernon v. Vawdry, 2 Atk. 
119; Cox v. Bateman, 2 Vesey, 19. 

The correctness of the conclusions to which we have 
arrived upon the evidence, may be tested by a condensed 
view of the transactions to which we have referred. The 
total amount expended by Roberts for the eighty acre tract, 
the lot on Province street, and all the improvements, with the 
slaves Moses, Betsy and Perry, according to the evidence, 
amounted to near seven thousand dollars, and it is also 
proved that, during these expenditures, he received but a little 
over eleven hundred dollars from the trust funds. Nothing 
whatever is shown to have been realized from the trust 
slaves; no loans contracted, or money raised in anticipation 
of, or on the credit of the trust funds; and indeed no attempt 
whatever made to account for the enormous disproportion be- 
tween the amount shown to have been invested, and the 
actual amount received. The conclusion therefore, that these 
investments were made with the individual funds of the 
intestate, is irresistible; and upon the deficiency of the legal 
assets of his estate, they must be applied to the demands of 
his creditors, as also the hire, rents and profits arising there- 
from, to be computed from the service of the bill. Back- 
house v. Jetts, 1 Brock. 500. 

In taking an account of what is due to the complainant, a 
material question arises, as to whether his demand is to be 
credited with the claim upon William Inge, which the 
evidence shows has been wholly lost. The receipt for this 
claim is given by the attorneys for the complainant, and states 
upon its face that it is to be credited on the judgments of the 
complainants against Roberts. No objection is raised as to 
the authority of the agents; but it is insisted that this credit 
should not be allowed, for the reason that it was not intended 
by the parties to have been received as an absolute payment, 
and has not and could not have been collected at any time 
since its receipt on account of the insolvency of Inge. By 
the terms of the receipt it was received as an absolute pay- 
ment, and although instruments of this character are open to 
explanation, we do not regard the evidence of the only wit- 
ness who has been examined upon this point, as sufficient to 
repel the presumption created by the language of the receipt. 
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He has no recollection as to whether it was received as an 
absolute payment, but deduces his conclusion that it was not 
from the fact that he had never received any instructions 
from his principal to take it as such, and from the insolvency 
of the person against whom the claim existed. Evidence of 
this character is not sufficient to outweigh the terms of the 
receipt, and this credit must be allowed. 

Another question which will also arise in taking the ac- 
count is, as to the credit claimed on the judgment of the com- 
plainant from the hire of the slaves Esther and Martha, from 
the 14th July, 1842, the time of the sale, to the rendition of 
the judgment for their conversion at the suit of the trustee. 
These slaves were trust property; the sale of them by Rob- 
erts was without authority, and a note given for the purchase 
money could, after the recovery against the purchaser, have 
been successfully defended. So also, the agreement to credit 
the hire upon the individual debt of Roberts was without 
consideration, and it would be contrary to equity to enforce 
it in favor of one who has no claim to the allowance, the pur- 
chaser having been charged, as in this case it appears from 
the evidence, with damages from the date of the transfer. 

In relation to the claim which is advanced for the hire of 
the trust slaves, the general rule laid down by the counsel for 
the defendant in error is unquestionably the correct one. The 
father is bound to provide for the maintenance and support 
of his children, and it is not allowed, as a matter of course, 
out of their own property. 2 Story’s Eq. § 1354 a; 1 Rop. 
Leg. 758. It is, however, equally true, that if the instrument 
creating the trust gives to the father this benefit, he is enti- 
tled to the advantage of it. Thompson v. Griffin, 1 Craig 
& Phil. 317. The question, therefore, here becomes one of in- 
tention, and construction upon the will of Woodliff Beville; 
and by the terms of that instrument it is provided, “that the 
slaves that will be coming to Sarah Roberts, are to be placed 
in the hands of a trustee, to manage the same for her own 
use and the use of her children, and that no person is to de- 
prive the said Sarah and her children of the use of the same 
or any part thereof;” and in another part of the same instru- 
ment the testator adds, ‘‘ All the property which I have giv- 
en to my daughters is for their own use, and not to be taken 
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from them by any person or persons whatsoever.” The in- 
tention of the testator to be ascertained from these clauses we 
think was, that the daughter, Sarah Roberts, and her chil- 
dren were entitled to the use and possession of the trust 
slaves against all persons; and if this be the correct construc- 
tion, it follows necessarily, that during the time they so en- 
joyed the possession the conditions of the trust would be ful- 
filled. The evidence upon this point is, that these slaves 
were employed about the house, and the record furnishes no 
testimony that any of them were hired out, or that Mrs. Rob- 
erts and her children had not the use of them at all times. 

It is also urged, that by the statute of this State, Clay’s Dig: 
173, $7, the widow is entitled to the dwelling house in which 
her husband resided at the time of his death, free from rent, 
until her dower is assigned. This position is correct, (Inge v. 
Murphy, 14 Ala. 289; Shelton v. Carrol, 16 Ala. 148,) and 
in taking the account of the rents and profits of the real es- 
tate, the profits of the dwelling and premises occupied by 
Roberts at the time of his death must not be computed. 

This disposes of all the points which legitimately arise in 
the case. The decree in the court below must be reversed, 
the costs in this court to be paid by the administrator, Leach- 
man, and allowed as a claim against the estate of his intes- 
tate. The decree to be rendered should refer it to the 
master: First, To take and state an account of what may be 
due to the complainant upon his demands as stated in the bill, 
and such other creditors of the estate as shall come before 
the master upon reasonable notice, prove their demands, and 
contribute to the expenses of this suit their just proportion, to 
be settled by the master ; 

Secondly, To take and state an account of the assets in 
the hands of Leachman, as administrator, which must, under 
the direction of the master, be applied to the debts and other 
charges against the estate, in the due course of administration 
according to the laws of this State ; 

Further, That the west half of the east half of the north- 
west quarter of section eleven, township twenty-one, and 
range two east, as divided by a line running north and south 
through said east half of said north-west quarter, and the other 
lands described in the bill, and the slaves Moses, Betsey and 
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Perry, if the assets in the hands of said Leachman, as admin- 
istrator, are insufficient to pay the debts of the estate in the 
due course of administration, be decreed subject to supply the 
deficiency of the debts proved before the master; and that a 
receiver be appointed, to take into possession all of such real 
estate, except the premises in the possession of the said Rob- 
erts at the time of his death, and hire and rent out the same 
under the direction of the master, and to receive the rents and 
profits and hire of the same, under the direction of the master, 
first giving security to be approved by him. 

In case of a deficiency of assets in the hands of the said 
Leachman, as administrator, after a due administration of the 
same, and paying the charges and expenses thereof, to pay 
the debts proved on the account before the master, such de- 
ficiency must be raised from the hire, rents and profits of the 
slaves and real estate in the hands of the receiver, and from 
the sale of said slaves and real estate, as also the sale of the 
other lot in Eutaw as described in the bill; such sale to be 
made under the direction of the master. 

If the hire, rents and profits in the hands of the receiver, 
and the sale of said slaves and real estate are not sufficient to 
pay said debts, the master must take and state an account 
with the said Leachman, of the hire of said slaves, and 
rents and profits of said real estate from the service of 
the bill upon him, not computing the rents, &., of the 
premises in the possession Of said Roberts at the time of his 
death, and that said Leachman be decreed to pay the amount 
due on such account to the demand of the complainant and 
the other debts against the estate proven before the master. 


BRYAN vs. WARE Et AL. 


1. Where there is no conflict in the testimony, the court may, on the request of 
either party, charge the jury that, if they believe the evidence, they must find 
for that party. 

2. Where an account which is barred by the statute of limitations is sent through 
the Post Office by the creditor to his debtor, at the request of the latter, who 
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does not respond to the letter for several years, nor make any objection to the 





account, it does not thereby become a stated account, so as to revive the debt 


and remove the bar of the statute of limitations. 

8. To remove the bar of the statute of limitations, and revive a debt, requires 
either an express promise to pay, ora clear and distinct admission of a present 
or existing indebtedness. 


- Error to the Circuit Court of Montgomery. 
Tried before the Hon. George Goldthwaite. 


This was an action of assumpsit, brought by Bryan against 
Ware and others, survivors of S. M. Haggerty & Co., for ser- 
vices as an agent and attorney in procuring patents for Indian 
lands. These services were rendered in the years 1838, ’39 
and ’40, and this suit was not brought until April, 1850. The 
defendants relied on the statute of limitations, and the plain- 
tiff replied a subsequent promise. 

The proof touching this point was as follows, as set out in 
the bill of exceptions : 

“Plaintiff proved by Francis Bugbee, Esq., that on the 8th 
of June, 1847, he was authorized by Robt. J. Ware, one of 
the defendants, and a member of tlie company, to write a let- 
ter to the plaintiff and one Thomas J. Abbott, and that pur- 
suant to said authority he did write a letter of that date to 
plaintiff and said Abbott. The following is a copy of said 
letter, which was produced and proven, viz: 

“«The letter of Mr. Bryan was shown to Dr. Ware, and he 
requests me to say, that he has never received any letter from 
either of you to which he has not replied; that there was a 
division of all the funds of 8S. M. Haggerty & Co. made some 
years ago, and that nothing was left in his hands; that there 
are still some lands unsold belonging to 8. M. H. & Co., and 
that from the proceeds of such lands, when sold, he desires the 
payment of all outstanding claims and demands, and for the 
purpose of ascertaining what these demands are, he desires 
both of you to forward to him your .accounts; that he has 
paid Maj. Abbott considerable sums, and does not know what 
further demands there may be. He is anxious to have all 
old matters relative to Indian lands adjusted and settled as 
early as practicable. Very respectfully, &c. 

(Signed) ~ ‘F. Buesex.’” 


Wie. 
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The defendants introduced evidence tending to show a pay- 
ment by them to plaintiff of $100 in 1839, and $300 in 1840, 
on account of his said services. 

Defendants also proved, and introduced as evidence, a let- 
ter from plaintiff to said Ware, in the words and figures fol- 
lowing, to wit: 

“WASHINGTON City, June 19th, 1847. 
“Dr. RoBERT J. WARE, Montgomery, Ala.: 

“‘ Dr. Sir—I wrote to Mr. Bugbee two days ago, informing 
him that both Maj. Abbott and myself had answered the in- 
terrogatories sent on in the case of Haden against you, in re- 
lation to the reserve of Cowe Hadjo. In Mr. Bugbee’s letter 
enclosing the interrogatories he remarked, that you desired 
both Maj. Abbott and myself to send our accounts against S. 
M. Haggerty & Co. My account is as follows: 

21 cases patents to S. M. H. & Co., at $50 each... .$1050 00 





ie “  toS. M. H. & Co., and J.C. W. & 
Renee rere en 175 00 
S © Mem ROL). » eas) cuts les asuncuinen 25 00 
$1,250 00 


“Maj. Abbott says he will also send a statement of his ac- 
count. 

“Tn relation to the charges, I have to state, that when I 
was employed separately, I have uever charged in any case 
when I contended with Watson, less than $100, when I suc- 
ceeded in obtaining the patent. But as both Maj. A. and 
myself attended to these claims, I have charged but half the 
usual fee. I suppose that his charge will be the same. Iver- 
son made the same charges against Watson & Co., as 1 am 
informed by Mr. Hanrick. I am exceedingly anxious that 
the matter should be settled, and settled, too, to your satis- 
faction. If, therefore, you should think the charge too high, 
please give me your views, and they shall meet with proper 
consideration. Do let me hear from you. 

“Very truly yr. friend, 
(Signed) “Jos, BRYAN.” 

There was no evidence that said Ware had ever replied to 
said letter in any way, or had ever objected to said account 
as rendered in said letter. This was all the evidence in the 
case relating to the statute of limitations. 
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The counsel for de‘endants requested the court to charge, 
that notwithstanding they might believe all the evidence in 
the cause to be true, yet they must find for the defendants, 
on the ground that plaintiff’s demand was barred by the stat- 
ute of limitations. This charge the court gave, and the plain- 
tiff excepted, and took a non-suit, agreeably to the statute. 

The charge of the court given as aforesaid, is now assigned 
for error. 





Warts, JUDGE & JACKSON, for plaintiff in error. 


J. E. BELSER, contra: 

1. The action was commenced on the 12th April, 1850, 
The services sued for were performed by plaintiff in 1838, 
1839 and 1840. The defendants in 1839 paid $100, and in 
1840 $300 on account of said services. The statute of limi- 
tations was interposed to bar the recovery. All the evidence 
on this plea is in the bill of exceptions. The court did not 
invade the province of the jury. The charge asked for 
amounted to .a demurrer to the evidence. Sims v. Sims, 2 
Ala. 117; Deshler v. Cabiness, 10 ib. 959 ; 12 ib. 520; Townes 
et al. v. Ferguson, at January Term. 

2. The letter written by Bugbee for Ware, on the 8th June, 
1847, contains no such language as would revive a debt al- 
ready barred by the statute of limitations. It is worded in 
the most cautious terms, and was intended not to get plaintiff’s 
account alone, but also Abbott’s, to whom it asserts large pay- 
ments had been made by defendants for services sued for. 
Besides, if a promise to pay at all, it was to pay out of certain 
lands when sold, and the plaintiff on the trial failed to prove 
that these lands were sold. Where there is a conditional 
promise, the plaintiff must show that the condition has been 
performed. 9 Ala. 320; 6 ib. 776; 8 Porter, 213. 

8. The letter of plaintiff to Ware, of 19th June, 1847, and 
which is relied on to defeat the plea of the statute of limita- 
tions, must be construed with reference to Ware’s letter of 
the 8th June, 1847. The circumstances attending the said 
letter may make it a stated account, and still a stated account 
may be barred by the statute of limitations, without such a 
promise in connection with it as would revive a debt already 
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barred. 6 Ala. 518; 1 ib. 488; 11 Wheaton, 314; 10 Ala. 
18; Townes et al. v. Ferguson, at January Term, by Justice 
Phelan. 

4, The cases cited by the plaintiff’s counsel fall far short, 
on this point, of the case at bar. Besides, they contain, in 
most instances, admissions made before the statute had com- 
pleted the bar, and the admissions are stronger. 4 Porter, 
223: 10 Ala. 959; 11 ib. 187; 3 ib. 600; 22 Pick. 291. 

The mere statement of an account to facilitate investigation, 
is not a revival of a demand barred by the statute, and Ware’s 
letter, written by Bugbee, was only intended to facilitate in- 
vestigation. 8 Porter, 213. 

5. Query: Even if Ware promised to pay after the debt 
was barred, does a promise by him, when sued as a partner, 
bind the partnership, or even Ware individually, more espe- 
cially when the promise is a conditional one, as shown in this 
instance? And it will be observed, that the suit is not brought 
against Ware on the promise, but against him with others as 
partners. It would seem that, from the reasoning in the fol- 
lowing case as to plaintiffs, the same principle would apply 
as to defendants. 16 Ala. 448. 

6. Ware, in his letter written by Bugbee, seemed to have 
not only the account of plaintiff, but also the account of Ab- 
bott, whom he treated as jointly concerned with plaintiff, and 
to whom he had made, as he says, large payments. Suppose 
Abbott had presented his account, and it had shown that 
Ware had paid an equivalent to him for all the services ren- 
dered by plaintiff and him to the company, can it be con- 
tended that under the letter he intended to pay more money 
to them? 


7. The letter of Ware written by Bugbee, means that Ware 
would pay the debt out of the land when sold, if anything 
was due, and nothing more. It will be construed with refer- 
ence to the intention of the writer. 








PHELAN, J.—Where there is no conflict in the evidence, 
it has been held by repeated decisions of this court, that the 
judge trying the cause may properly charge the jury on re- 
quest to find for one party or the other, as the case may be, 
if they believe the testimony adduced. It is in the nature of 
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a demurrer to evidence. 7 Porter, 258; 2 Ala. 117; 6 ib. 752. 
We can discover no conflict in the testimony in this case, and 
the proper construction of the letters of Mr. Bugbee and Mr. 
Bryan, portions of the testimony, was matter for the court, 
as they were written evidence. 

It is argued by the counsel for plaintiff in error, that a subse- 
quent promise is to be implied from the receipt by Ware of 
this letter from Bryan, and his omission or neglect to answer 
it for so long a time. It is said, that an account furnished by 
one person to another, setting forth his claims, when received 
and not objected to for a length of time, is to be considered a 
just demand, and acquires the character of a stated account. 
Langdon y. Roane, 6 Ala. 518. Where a man is present and 
states an.account with another, with whom he has had deal- 
ings, both parties, of course, admit expressly the correctness 
of the several items, and the balance then struck, and if the 
account was then barred by the statute of limitations, doubt- 
less such a stated account would remove the bar. But are we 
to carry this doctrine to cases where an account, made up by 
one man and.sent to another at a distance, is retained by the 
latter for a length of time without objection? We have been 
referred to no case, and upon principle we hold the thing not 
to be tenable. If you infer the original correctness of the ac- 
count from such a state of facts, and the authorities seem to 
countenance that idea, it is going, in my opinion, full far 
enough, if not too far, except in special cases. But to injer 
from such a state of facts, not only the original correctness of 
an account barred by the statute, but also to go on piling in- 
ference on inference, and next infer a present willingness to 
pay such account, would be wholly inconsistent with the ob- 
ject and end of the statute of limitations, which is said to be 
to give repose against stale demands. 

This brings us to the consideration of the letter written by 
Mr. Bugbee, under the instruction of Dr. Ware, to the plain- 
tiff and Mr. Abbott. To remove the bar of the statute of 
limitations and revive a debt requires, according to the more 
recent current of decisions, either an express promise to pay, or 
a clear and distinct admission of a present or existing indebtedness; 
because, from such an admission, the law will imply a promise 
to pay, which in such case is equivalent to an express promise 
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to remove the bar. In the cases of Townes & Nooe, Ex’rs v. 
Ferguson, and Ross, Creditor, v. Ross, Adm’r de bonis, decided 
at the last term of the court, these questions have been re- 
cently considered, and the rule stated above adopted and fol- 
lowed, and the authorities there cited can be referred to. 
Pray v. Garulon, 5 Shep. 145. 

I have looked carefully into Mr. Bugbee’s letter to Mr. 
Bryan, and I must say that I do not think it contains either 
an express promise from Dr. Ware to pay him anything, ora 
clear and distinct admission that he owes him anything. I re. 
gard it rather in the light of a letter worded with due care 
and caution, to avoid the very thing which the plaintiff in 
error seeks to establish by it, such an acknowledgment of an 
old account as would remove the bar of the statute of limita- 
tions. Dr. Ware, who knew the date of these services, mani- 
festly uid not mean to lose the vantage ground of the statute, 
and Mr. Bugbee, an experienced attorney, did not intend he 
should. He begins by informing Bryan that the funds of the 
firm had been divided—had nothing in his hands; but then, 
he proceeds to say, there are some “unsold lands,” and out 
of the “ proceeds of these,” when sold, “he desires the pay- 
ment of ail outstanding claims and demands, and for the pur- 
pose of ascertaining what those demands are, he desires both you 
and Maj. Abbott to forward your accounts ;” he adds, that he 
‘has paid Maj. Abbott considerable sums, and does not know 
what further demands there may be. He is anxious to have 
all old matters relative to Indian lands adjusted and settled 
as early as practicable.” I must say, I think that if the terms 
of this letter will revive the demands of Bryan and Abbott, 
they would equally deserve to revive every outstanding de- 
mand against the firm of S. M. Haggerty & Co. The object 
of this letter, as I construe it, was to get a sight of the demands 
of Bryan and Abbott, in order to pay them or not, as circum- 
stances might dictate; and in so doing, carefully to avoid either 
a promise to pay, or such an acknowledgment of a debt as 
would remove the bar of the statute of limitations, under which 
they were then known to rest. 

From what has been said, it follows, that the charge of the 
court below was correct, and the judgment is affirmed. 














EWING ws. BLOUNT. 


1, In trover, the measure of damages is the value of the goods at the time of the 
conversion, or at any time subsequent thereto and before the trial, with inter- 
est on such value. 

2. But this rule only applies when the property has not been regained by the 
owner. If the plaintiff has regained the possession, he is only entitled to re- 
cover damages equal in value to the use or service of the goods, and also com- 
pensation for any injury done to them; and if he is put to necessary and rea- 
sonable expense in regaining the possession, (otherwise than by suit at law), he 
may recover such expenses from the wrong-doer. 

[Ligon, J., dissenting, held, that if the plaintiff regains the possession pending 
the suit, and its value when so regained equals its value at the time of conver- 
sion, or at any time between its conversion and return, then the defendant is 
entitled to an abatement of the damages to the extent of this value, and that 
judgment should only go for the interest. ] 


ERRor to the Circuit Court of Mobile. 
Tried before the Hon. L. Gibbons. 


THIS was an action of TROVER, brought by Blount against 
Ewing, for the conversion of a slave. It was shown that the 
slave ran away from the plaintiff in January, 1849, and soon 
afterwards was in the possession of the defendant, who sold 
him to one Vaughn. It also appeared, that the negro ran 
away from Vaughn in the year 1850, and was arrested and 
put in jail in Baldwin county, as a runaway. It was also 
proved, that the plaintiff came to Mobile, to recover posses- 
sion of the slave, and did obtain him, and had him in posses- 
sion at the time of trial. It further appeared, that the plain- 
tiff expended about thirty dollars in regaining the possession 
of the slave, and that he was worth from eight hundred to 
one thousand dollars, and his hire by the month from twelve 
to sixteen dollars. 


Upon this evidence, the court instructed the jury, that if 


they believed the slave was the property of the plaintiff, and 
that he ran away from him, and afterwards was in possession 
of the defendant, who sold him without the plaintiff’s con- 
sent, then the plaintiff was entitled to a verdict; that if the 
plaintiff had regained the possession of the slave, he could not 
recover the value of the negro, and this should go in mitiga- 
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tion of damages; that this was an action sounding in dama- 
ges, and the plaintiff had a right to recover such damages as 
would make him whole; that one rule the jury might adopt 
was, to find the value of the negro at the time of the conver- 
sion by the defendant, and before the recapture by the plain- 
tiff, and give him interest on the amount as the measure of 
damages, if this would make him whole; but they were not 
limited to this rule; and that though they could not give the 
plaintiff hire in this suit, as hire, yet they could look at the 
value of the hire of the slave, from the time that elapsed be- 
tween th. conversion by the defendant and the recapture by 
the plaintifi, as a fact by which to ascertain the plaintiff’s 
loss, and as a criterion by which to ascertain the plaintiff’s 
damages ; and that they might adopt the latter rule, if they 
thought it proper, or found it necessary in order to do full 
justice. 

The court also charged the jury, that under the circum- 
stances of this case, the plaintiff would be entitled to recover 
the necessary expenses he had incurred in regaining the pos- 
session of his slave. 

The defendant requested the court to charge the jury, that 
the measure of damages was the value of the slave at the time 
of the conversion, or at any time subsequent thereto and pre- 
vious to the trial, with interest thereon to the time of trial. 
This charge the court refused. ‘T'o the charges given, as well 
as the refusal to charge as requested, the defendant excepted. 


Boy Ls, for plaintiff in error, relied on 1 Porter, 215; 6 
Ala. Rep. 345; 9 ib. 144; 10 ib. 682. 


CAMPBELL, contra, cited 14 Pick. 356; 17 ib. 1; 11 Shep. 
339; 21 Wend. 379. 


DARGAN, C. J.—The rule is settled by the decisions of 
this court, that the measure of damages in actions of trover is 
the value of the goods at the time of the conversion, or at 
any time subsequent thereto and before the trial, with inter- 
est on such value. Tatum v. Manning,9 Ala. Rep. 144; Lee 
v. Matthews, 10 Ala. Rep. 682. 

This rule we think a correct one, and we feel no disposi- 
tion to depart from it; but it is only applicable to those 
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cases where the owner had not regained possession of the 
goods before the trial. Pierce v. Benjamin, 14 Pick. 354; 
Curtis v. Ward, 20 Conn. If the owner has regained the 
possession of the goods, he cannot recover their value, and is 
only entitled to the damages he has sustained by the wrong- 
ful deprivation of his possession, and such damages should be 
commensurate with the injury. If the chattel has been in- 
jured, he is entitled to compensation for such injury; and as 
_ he has been deprived of the use and service of the chattel, his 
damages should be commensurate with the value of the use 
or service, otherwise this action would be inadequate or in- 
capable of doing complete justice. The hire or value of the 
service of the chattel must, in such cases, be one of the crite- 
ria by which the damages are to be ascertained. 

The reason of the rule that the value of the goods, with in- 
terest, is the measure of damages, where the property has not 
been restored to the owner, is founded on the idea, that the 
value of the goods recovered is equal to the goods themselves ; 
and interest on that value is the legal damages resulting from 
withholding such value. But when the property is returned 
to the owner, then the foundation for allowing interest is gone ; 
for its value cannot be recovered; and we must then consider 
the plaintiff as the owner of the property, who has been 
wrongfully deprived of its use for a time. Consequently, 10 
other rule will do complete justice, than to allow a recovery of 
damages equal to the loss sustained; and this can only be 
done by allowing damages equal to the value of the use or 
service of the property. See Curtis v. Ward, supra. 

We also think that the plaintiff may retake his goods, if he 
can do so without committing a breach of the peace; and 
having this right, if he is put to expense, necessary and reason- 
able, to regain possession, (otherwise than by suit at law), he 
may recover such expenses from the wrong-doer; for it was 
his wrongful act that induced the expenditure of the money, 
and there is no injustice in holding him liable for it. This 
rule is sanctioned in the case of Greenfield Bank v. Leavitt, 
17 Pick. 1; and I think it a correct one. Indeed, the gen- 
eral rule insisted upon by the plaintiff’s counsel, that the 
value of the property, with interest, is the measure of dam- 
ages, can never apply, save in those cases where the owner 
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has not regained the possession of the property converted. If 
he has regained the possession, then all the authorities agree, 
that the value of the property so regained shall go in mitiga- 
tion of damages only, and not in bar of the suit; and in such: 
cases we cannot look to the value of the property, as the 
measure of damages; for the property the plaintiff has, and has 
only been deprived, for a time, of its use; we must therefore 
compensate him for this deprivation of its use, which can be 
done only by giving him damages equal to the use or service, 
together with such reasonable expenses as he may have 
borne, in obtaining the possession. This is the only rule that 
will do complete justice, and it is one I cheerfully adopt. The 
general rule we have adverted to, that the value of the prop- 
erty, with interest, is the measure of damages, was adopted, 
because it was considered as coming as near complete justice, 
in all cases, as a general rule can; but when it cannot apply 
to a particular case, because the property has been returned to 
the owner, we then must apply such rules as will do complete 
justice, if we can; and those we have laid down, in my judg- 
ment, approach as near the ends of justice as any that could be 
applied ; and there is certainly nothing in the form of the action 
that will prevent their application. 

In conclusion, we will remark, that from the bill of excep- 
tions it appears, that the defendant was the original wrong- 
doer. Had it appeared that he was a bona fide purchaser 
from the original wrong-doer, then the case would have been 
presented in a different aspect, and whether the rules we 
have laid down would have been applicable to him or not, 
we decline to express any opinion. And it may also be ob- 
served, that the bill of exceptions does not show, that the 
expenses for regaining the possession of the slave were incur- 
red after the suit was brought, but rather that they were paid 
before the bringing of the suit; and construing the bill of 
exceptions most strongly against the party excepting, we are 
bound to consider the case as if it had appeared that the ex- 
penses were incurred before the action was commenced. 

The ruling of the court is correct, and the judgment must 
be affirmed. 


CHILTON, J.—When the effect of a recovery in trover is, 
44 
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to change the property, and operate as a sale of the chattel to 
the defendant, upon the payment of the amount recovered, 
there is a substantial and an obviously just reason for allow- 
ing the value of the chattel, with interest thereon from the 
time of the conversion, to be the criterion of damages. In 
such case, the parties waive the tort, and treat the conversion 
as a sale, to be consummated upon the satisfaction of the re- 
covery. But when the defendant sets up the defence that 
the property has been returned, then the reason for the above 
rule ceases, and the rule itself must cease. In such case, 
there is no change of property, and hence all inquiry as to 
its value is outside the proper scope of the matter to be ascer- 
tained by the jury. ‘I'o assume that there was a sale; that 
the defendant agreed to pay the highest value of the property 
and interest thereon; that the return of the property operated 
as a sale back to the plaintiff from the time of the return, 
leaving the defendant the plaintiff’s debtor to the amount of 
the interest accruing in the mean time, is to frame a set of 
assumptions having no foundation in fact, and serves only as 
a circuitous and arbitrary mode of ascertaining the damage 
the plaintiff has sustained by being deprived of the use of his 
property. I prefer adopting the plain common-sense rule, of 
compensating the plaintiff in such cases for the actual injury 
he has sustained by being temporarily deprived of his prop- 
erty. This rule does not militate against any adjudication 
in this State, and has been recognized by several of the states, 
in which the rule, as several times announced by this court, 
obtains. The plaintiff in no case receives hire as hire. 


LIGON, J.—Very early in the history of this court, it was 
held, that upon a recovery, and satisfaction thereof, in an ac- 
tion of trover, the right of plaintiff to the chattel converted, 
vests in the defendant, as absolutely as if the latter had re- 
ceived it of the former on a contract of bargain and sale. 
White v. Martin, 1 Por. 215; Spivy v. Morris, 18 Ala. Rep. 
254. Inthe former case it was also held, that the sale was 
complete from the time of the conversion, if the plaintiff elec- 
ted to bring trover, and not detinue, for the chattel so con- 
verted, and that by bringing the action of trover the plaintiff 
waived the ‘ort. His action then proceeds upon the principle 
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of.a contract between the parties for the sale of the chattel, 
and an implied agreement on the part of the defendant to pay 
interest on the purchase money from the time it was due, 
that is, from the date of the conversion, until the day of re- 
covery, or the time of the judgment. Proceeding upon this 
view of the rights and liabilities of the parties, this court, in 
the case of Strong v. Strong, 6 Ala. Rep. 345, held, that in tro- 
ver, ‘the measure of damages is the injury actually sustained; 
therefore, in an action brought for the recovery of a slave, if 
the plaintiff have but a life estate in the slave, the measure of 
damages is not the value of the slave, but of the plaintiff’s 
interest in the slave, with interest on that sum.” In Tatum 
v. Manning, 9 Ala, Rep. 144, the question of the measure of 
damages in an action of trover, was again raised, and the 
court lays down the rule somewhat broader than it is to be 
found in Strong v. Strong, but without interfering at all with 
the principle on which it was rested in the case of White v. 
Martin, viz: a sale of the chattel; and says, that, “the mea- 
sure of damages is the value of the slaves at the time of con- 
version, or at any time between that and the time of the trial.” 
Proceeding in this extension, as I suppose, (for the reason for 
their conclusion is not very clearly stated,) on the supposition 
that until the judgment, the defendant would have a right to 
surrender the chattel, and show such surrender in mitigation 
of damages; and if he failed to do so, it would show a will- 
ingness on his part to take the property at the highest price 
at which it might be valued at any time during the period 
when he might surrender it. In the opinion in this case, it 
is remarked, “ that the rule with respect to slaves isso modified 
in South Carolina, as to allow the value of their labor to be 
recovered in addition to their value. But we are not aware 
of any reasons applicable to slaves, which may not be applied 
to any other chattels capable of use. We think the harmony 
of decisions is better sustained by recognizing the same rule 

as governing all descriptions of chattels. Indeed, it is evi- 

dent, that the defendant in an action may not have realized 

the value of the hire, from slaves which he honestly supposed 

belonged to himself.” It is plain from the language of the 

decision above quoted, that in the opinion of the court the 

hire of the slaves could, in no event, where the defendant 
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retained possession of them, form an element in measuring 
the damages. 

In Lee v. Matthews, 10 Ala. Rep. 682, the court recognizes 
the rule as laid down in Strong v. Strong, and with regard 
to its extension in Tatum v. Manning, without referring to 
that case at all, Judge Ormond, who delivers the opinion of 
the court, says: “The value, therefore, of the property at the 
time of the conversion, with interest thereon to the judgment, 
is the measure of damages. This is the general rule, though 
there are certainly cases, where the jury would be justified 
in finding the value ata subsequent period, instead of the 
value at the time of the conversion, with interest,” and he 
cites, Greening v. Wilkerson, 1 C. & P. 625; Whitehouse v. 
Atkinson, 3 ib. 844, which fully sustain his views. 

From these decisions, it may now be regarded as the settled 
law of this State, that in actions of trover, in which the de- 
fendant still retains the property, the rule of damages is, the 
value of the property at the time of the conversion, or at any 
time between that period and the trial of the cause, with in- 
terest on such value from the time of conversion. And when 
the conversion of slaves is the foundation of the suit, their 
hire is not to be admitted into the computation. 

That this is the result of our decisions on this subject, we 
all agree, and there is no difference of opinion as to the pro- 
priety of permitting the cases to remain untouched. 

The case under consideration, I concede, is not fully with- 
in the rule established in the cases referred to, but the spirit 
of that rule when applied to it, leads my mind to a very dif- 
ferent conclusion from that attained in the opinion of a 
majority of the court; and it is, as [ conceive, more in har- 
mony with those decisions. 

If in a recovery in trover, the measure of damages is foun- 
ded, as the court says, in White v. Martin, upon the principle 
of'a sale of the property from the plaintiff to the defendant, 
with the purchase money due at the time of conversion, and 
such plaintiff is entitled to no more than the value of the 
property so sold, with legal interest, it is difficult to conceive, 
by, what process it is, that he ean recover higher damages 
when the whole principal of the debt is paid pending the 
litigation, than he could have recovered had the defend- 
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ant withheld the payment; yet such is the result of the opin- 
ion of the majority of my brethren. They all hold, that, if 
the action had proceeded without the slave being returned, 
interest on his value, with that value itself, would have been 
the measure of damages ; but that since the slave is returned, 
and his value thus paid, a new rule of ascertaining the dam- 
ages for the time he was held by the defendant, must be 
adopted, and the hire of the slave, and not interest on his 
value, is to be the measure of damages. The plaintiff is thus 
allowed, by his own act done pending the suit, to change his 
rights, and by this change to enhance his recovery. It is 
certainly at his option, to receive the property, or to let it 
alone, if it is offered to be returned pending the suit. If he 
takes it back, his damages are increased; if he lets it remain, 
they are lessened. So that itis in his power, if he can ob- 
tain the goods without committing a trespass, to entitle him- 
self to new rights against the defendant, and this, pending 
the suit in which he seeks redress for the injury done him. 

The adoption of such a rule is, in my opinion, wholly at 
variance with the principle on which our previous decisions 
have been founded, and should not be allowed, while those 
cases are permitted to stand. 

The return of the property pending the suit, may be shown 
by the defendant in mitigation of damages. It may be asked, 
what damages ? The answer is, the value of the chattel con- 
verted, with interest thereon from the time of conversion ; 
for this is the rule adopted by the courts in actions of trover. 
So, if the property (a slave, asin this case,) is valued by 
the jury at eight hundred dollars, and has been detained 
one year before the trial, the additional damages, by way of 
interest, are sixty-four dollars, and to render our decisions 
harmonious, this is the only rule we can adopt. But in the 
opinion of a majority of my brethren, we should, in such a 
ease, be guided by the rule in South Carolina, which is named, 
and repudiated by the court in Tatum v. Manning; and 
adopt the hire of the slave as the measure of damages, in part, 
and for the remainder, the expenses of the plaintiff in hunting 
him up, after he had brought his action, thereby electing to 
consider the slave sold, and with a full knowledge of the 
measure of his damages as fixed by law. Thus the defendant 
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enters the litigation with one set of liabilities, and comes out 
of it with another, without any new wrongful act committed 
by him while the suit was pending. 

The return of the property pending the suit, if its value, 
when so returned, equals the value when the conversion took 
place, or at any period between the conversion and the re- 
turn, should, in my opinion, entitle the defendant, when the 
damages are assessed under the rule laid down in the cases 
cited from our own court, to an abatement or mitigation of 
the sum so found, to the extent of this value, and the judg- 
ment should only go for the interest. It is said, however, in 
the opinion of the majority of the court, that, under the rule 
which requires that a bill of exceptions should be construed 
most strongly against the party excepting, it may be inferred 
from the present bill that the plaintiff below had regained the 
possession of the slave before the suit was brought, and thus 
the case would be placed beyond both the letter and spirit of 
therule laid down in the cases cited. Let this rule of con- 
struction be applied to the record before us, with its utmost 
stringency, andI do not think such an inference can be legi- 
timately drawn from it. It shows that the writ was issued 
on the 26th of March, 1850, and by the bill of exceptions we 
are informed that the slave ran away from the possession of 
Vaughn, to whom Ewing had sold him after the conversion, 
“in the winter of 1850;” this expression, I apprehend, is gen- 
erally, if not universally, understood to mean the winter be- 
ginning in that year. It is then clear, that the recapture by 
Blount must have happened pending the suit, and at least 
eight or nine months after its institution. 

I admit, that the cases cited from New York, Massachu- 
setts and Connecticut, sustain the decision of the majority of 
the court; but I do not see that they harmonize with the 
principle on which this court has heretofore proceeded, and 
highly as I regard the source whence those cases proceed, L 
still prefer conformity to our own decisions, to submission to 
theirs. 
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McCULLOCH, Apw’rx. vs. JUDD, SONS & CO. 


1, Where an aecount is placed, together with a number of others, in the hands of 
an attorney for collection, proof that the debtor came several times to his office, 
and examined the bundle of accounts in which it was filed, and made no objec- 
tion to either the correctness or justice of any of them, is sufficient to charge 
him with an acknowledgment of the justness of the demand. 

2. A creditor may sue one or all of the members of a firm, on a debt contracted in 
the firm name, and may declare on the demand as the individual liability of 
the partner or partners sued. 
Under the statute of this State (Clay's Digest 324, §67) a ereditcr may pro- 
ceed to judgment against the personal representative of a deceased partner, 
and have execution against him for his recovery, provided, he makes the affi- 
davit required by the statute; or he may proceed to judgment, without mak- 
ing the affidavit, but cannot have execution until he has sued the surviving 
partners to insolvency. 

4. In a suit upon an account for goods sold and delivered, where the defendant 

pleads the statute of limitations of three years, and the plaintiff replies special- 

ly “that the account was between merchant and merchant,” proof that the 
plaintiff and defendant were both merchants at the time the goods were sold is 
not, of itself, sufficient to support the replication. 

An account containing several items of debit against the defendant for goods 

bought, and a single item of credit for cash paid, is not an account arising out 

of “the trade of merchandize between merchant and merchant,” within the 

proviso of the statute of limitations, (Clay’s Digest 328, § 88.) 


ad 
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ERROR to the City Court of Mobile. 
Tried before the Hon. Alex. McKinstry. 


The defendants in error declared against the plaintiff in 
error as administratrix of Charles McCulloch, deceased, in 
indebitatus assumpsit for goods sold, and on account stated be- 
tween the parties. The defendant below pleaded non 
assumpsit, payment, statute of limitations of three years, stat- 
ute of non-claim, and the insolvency of the estate of her in- 
testate. The defendants in error replied generally, and took 
issue on all the pleas, except that of the statute of limitations 
of three years, to which they replied that the parties were 
merchants, and the account was between merchant and mer- 
chant. These pleadings were all taken in short by consent. 

On the trial, the plaintiffs below read the deposition of one 
Knight, who deposed, “that he knew Mr. Coffin, one of the 
firm of Coffin & McCulloch, of Mobile, and he knew of goods 
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sold and delivered to them by the plaintiffs at different times 
since 1845; that at the time the sales were made the witness 
was the general clerk and salesman of the plaintiffs, and had 
a general knowledge of their business; that the book-keeper 
of the plaintiffs at the time said sales were made was one 
Wm. Coffe ; that Coffe died about three years before the wit- 
nesses were examined; that during the time said Coffe was 
book-keeper, witness had access to the books, and had a gen- 
eral knowledge of all the business transactions of the plain- 
tiffs; that the account attached to his deposition is a true 
abstract from the books of the plaintiffs; that the same was 
collated and compared by witness.” 

To this deposition is appended an account of Coffin & 
McCulloch, with Samuel Judd, Sons & Co., showing a balance 
in favor of the latter of $1538 65. 

John A. Hitchcock, a witness for plaintiffs, testified that 
McCulloch, in his lifetime and before suit brought, called 
more than once at his office, for the purpose of seeing what he 
could do in trying to effect a settlement of sundry large claims 
then in the hands of Lockwood & Hitchcock, against the 
firm of Coffin & McCulloch, of ‘which he was a partner, 
among which was the claim sued on; that all the claims 
were in one bundle, and McCulloch frequently had them in 
his hands for examination; witness had no remembrance of 
having seen him examine this account in particular; that the 
object of the visits of McCulloch to the office of Hitchcock & 
Lockwood, was to make arrangement for the settlement and 
liquidation of these claims; that at none of these interviews 
did he (McCulloch) ever make any objection to the account 
sued on. 

The plaintiffs then, by consent of defendant’s counsel, read 
in evidence to the jury a statement of the Judge of the Pro- 
bate Court of Mobile county, showing that letters of adminis- 
tration were granted to Mary E. McCulloch on the estate of 
Charles McCulloch, deceased, on the 16th November, 1848, 
and on the 7th December, 1850, the plaintifis filed an account 
against said estate for $1120 11 in his office. 

The plaintiffs here closed their case; and the defendant of- 
fered no testimony, but asked the court to charge the jury, 
that upon this evidence the plaintiffs were not entitled to re- 
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cover; and also to charge the jury, that proof of a sale of 
goods to Coffin & McCulloch would not support the allega- 
tion in the declaration of a sale of goods to McCulloch alone. 
Both these charges the court refused to give, and the defen- 
dant excepted. The court then charged the jury, that the 
debts of a partnership were the several debts of each partner 
individually, and if the jury were satisfied by the proof that 
there had been a sale of goods by the plaintiffs to the firm of 
Coffin & McCulloch, as set forth in the account which had 
been shown to them, then the statement in the declaration of 
a sale to McCulloch was sustained by proof; to which charge 
the defendant also accepted. 


The refusal to charge as asked, and the charge given, to- 
gether with the judgment of the court, are here assigned for 
error. 


QO. S. JEwert, for plaintiff in error. 
J. T. TAYLOR, contra. 


LIGON, J.—This case must be considered as though it 
stood on demurrer to evidence, for the first charge requested 
of the court below by the counsel for the defendant, has been 
treated by this court as equivalent to such demurrer. 

To authorize a recovery by the plaintiffs, on the several is- 
sues in the court below, they must show the justice of their 
demand ; that it is not obnoxious to the statute of limitations 
of three years, and not barred by the statute of non-claim. 
And to make good their special replication, it must appear 
that their account with the defendant originated in the trade 
of merchandize, and is an account between merchant and 
merchant, within the meaning of the statute of limitations of 
this State. If these are made out by proof, or by legitimate 
inferences deduced from testimony, then the judgment in 
their favor in the court below must be here affirmed. 


1. I will first examine the case under the issue made on 
the plea of nonassumpsit. On a review of the testimony, so 
far as it relates to the sale of the goods to Coffin & McCulloch, 
the presentation of the account to McCulloch in his lifetime, 
and his silent acquiescence in its correctness, after he had it 
in his possession, under such circumstances as create a fair 
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presumption that he had noted its contents and examined its 
items, we think the testimony of Knight and Hitchcock suf: 
ficiently establishes. The latter of these witnesses deposes, 
that this account, with others, was sent to his law firm, that 
they might settle and liquidate it; that McCulloch came sev- 
eral times and examined the bundle in which this one was 
filed, and never made objection to either the correctness or 
justice of any of them. This, we think, is quite sufficient to 
charge Coffin & McCulloch with an acknowledgment of the 
justice of the claim. 

But it was objected in the court below that proof of an 
existing demand against the firm of Coffin & McCulloch, 
accompanied with an express or implied assumpsit on 
their part to pay it, would not authorize a recovery on 
a declaration which averred it to be the debt of McCulloch 
alone, and his undertaking to pay it as such; and to this ef: 
fect the counsel for the defendant requested the court to 
charge the jury. The instructions were properly refused ; for 
the question of the right of a plaintiff to sue one or all of the 
members of a firm, for a debt contracted in the firm name, 
and to declare upon the demand as the individual liability of 
the member or members so sued, is no longer an open one in 
this State. The act of 1818, Clay’s Dig. 323, § 63, clearly 
confers that right, and the decisions in the cases of Von Pheel 
& McGill vy. Connally & Anderson, 9 Port. 452, and Trann vy. 
Gorman et al., ib. 456, show that it may be asserted in the 
manner it is here sought to be enforced. In those cases, how- 
ever, the actions were brought against the partner himself, 
and not, as here, against his personal representative ; but this, 
we apprehend, does not interfere with the manner of declar- 
ing, or the nature of the evidence necessary to support the 
declaration. 

The right to sue the personal representative of a deceased 
partner separately, is also given by statute, and, although the 
act which confers it, imposes some modifications and restric- 
tions upon the manner of commencing the suit or of enforcing 
the judgment, yet none of these extend either to the pleadings 
or proof. The act is in these words, ‘“ Where any person or 
persons shall have a cause of action against any copartner- 
ship, any of the members of which may have died, such per- 
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gon or persons shall be permitted to sue and recover of the 
personal representatives of the deceased partner or partners, 
without first having prosecuted the surviving partner to in+ 
solvency: Provided, The plaintiff shall, before instituting 
such suit, make affidavit, in writing, before the clerk of the 
proper court, or the court itself, to be filed with the papers, 
that the survivor is insolvent, or unable to pay the amount of 
the debt, or is beyond the jurisdiction of the court: Provided 
further, That when any such representative is sued separately, 
which may be done without such affidavit, no execution shall 
issue against such representative, until an execution is bona 
fide run, and returned nulla bona as to the survivors.” Clay’s 
Dig. 824, § 67. The creditor by this act may proceed against 
the personal representative to judgment, and have execution 
against him for his recovery, without prosecuting the surviv- 
ing partners to insolvency, if he makes the affidavit required 
by the first proviso in the statute; or he may, as in the case 
under consideration, sue and recover his judgment, without 
making such affidavit, but cannot be allowed to execute that 
judgment until he has sued the surviving partner or partners 
to insolvency. Our conclusion is, that there was neither a 
deficiency of proof, nor an error in the charge of the court, so 
far as the plea of nonassumpsit is concerned. 

2. To the plea of the statute of limitations of three years, 
it appears by the record, the plaintiffs replied specially, that 
“the account was between merchant and merchant.” This 
replication is neither very full nor formal; but great strictness 
in pleading is not required where the liberal practice of 
“pleading in short,” as it is termed, is indulged at nisi prius. 
We will, therefore, treat this replication as though it con- 
tained all that is required to bring the plaintiffs within the 
proviso of our statute of limitations on open accounts. They 
might have replied generally to this plea, and relied upon 
the proof to show that the account on which they sue was an 
account stated, and thus, successfully, have taken the account 
out of the statute pleaded ; but they have not thought proper 
to do so, and we are hence forbidden to examine the question 
in that aspect. 

The statute on which both the plea and the replication are 
founded is as follows: “No action shall be brought to 
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recover money due by open account, after the expiration of 
three years from the accruing of the cause of action: Pro- 
vided, That nothing in this act shall apply to the trade of 
merchaniize between merchant and merchant, their factors 
and agents.” Clay’s Dig. 328 § 88. Does the proof in this 
ease bring the plaintiffs within the exception contained in the 
proviso? We are persuaded it does not. It is true, they 
show themselves to be merchants, and also that the defen- 
dant’s intestate was such, at the time the goods were bought; 
yet we apprehend that this proof alone is not sufficient for 
that purpose. 

The English statute of 20th James I, with the exception 
of the word “servants,” which is found in that act, is identical 
with our own. Under that statute, it has been held, that the 
word “accounts” was not intended to apply ta settled or stated 
accounts between the parties; and in a case where the plaintiff 
proceeded in his declaration on an insimul computasset, and 
the plea was the statute of limitations, to which the defen- 
dant replied, that the money in the account mentioned 
became due and payable on trade between the plaintiff and 
defendant as merchants, and wholly concerned merchandize, 
a demurrer to the replication was unanimously sustained, and 
the replication held bad for the reason before stated. Web- 
ber v. Tivil, 2 Saunders, 121. In the case of Cotes vy. Harris, 
referred to in Buller’s Nisi Prius, 150, Dennison, Justice, is 
reported to have said and held, “that the clause in the statute 
of limitations in relation to merchant’s accounts, extended 
only to cases where there are mutual accounts, and reciprocal 
demands between two persons.” This, it is true, is but the 
language of one judge, but Mr. Justice Buller gives it his 
sanction, and Lord Kenyon quotes it with approbation in 
Cranch v. Kirkman, Peake’s Nisi Prius, 121. 

The distinction between an account current, which is held 
to be within the statute, and an account stated, which is not, 
has been often taken, and is now admitted in England. 1 
Vesey, 456; 4 Mod. 105; 2 Vesey, 400; 1 Mod. 270. 

The American courts have generally come to the same 
conclusion, where the statutes of their several States were 
substantially the statute of James I. See 6 Peters, 151; 5 
Granch, 15; 2 John. 200; 2 How. Miss. 786; 6 ib. 828; 2 
Humph. 142; 5 John. Chy. Rep. 522. 
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McCulloch, Adm’rx., v. Judd, Sons & Co. 
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In the first and last of the cases here cited, the English and 
American authorities are elaborately examined, in one, by 
Chief Justice Marshall, and in the other, by Chancellor Kent, 
and they arrive at the conclusion which we have attained. 
In the last case,-Chancellor Kent uses the following clear and 
emphatic language: “To bring a case within the exception 
of the statute, there must be mutual accounts, and reciprocal 
demands between two persons;” and this, we think, is the 
only fair and reasonable conclusion to be deduced from all 
the authorities. 

How stands the case here? The plaintiffs present an 
account against Coffin & McCulloch, with several items of 
debit, and a single credit for so much cash paid. Aside from 
the fact, that the testimony of Hitchcock shows this to be a 
stated, and not an open account between the parties, the ac- 
count itself does not exhibit such items of debit and credit 
as will stamp it with the character of a mutual account 
between merchants, showing reciprocal demands arising out 
of the trade of merchandize. Failing to do this, the replica. 
tion of the plaintiffs is not sustained by the proof. 

3. On the plea of the statute of non-claim, we do not think 
the plaintiffs made out their case in the court below. That 
statute is in these words: “ All claims against the estates of 
deceased persons shall be presented to the executor or admin- 
istrator within eighteen months after the same shall have 
accrued, or within eighteen months after the passage of this 
act, or within eighteen months after letters of administration 
shall have been granted to the said executor or administrator, 
and not after; and all claims not presented within the time 
aforesaid, shall be forever barred from a recovery: Provided, 
That the provisions of this section shall not extend to per- 
sons under age, /emes covert, persons insane or non compos 
mentis, to debts contracted out of this State, nor to claims of 
heirs or legatees claiming as such.” Clay’s Dig. 195 § 17. 

By the act of the 5th February, 1850, the mode of pre- 
senting claims against the estates of deceased persons was 
altered, and the exception in favor of those creditors whose 
debts were contracted out of this State was abolished. The 
second section of that act provides, that filing the claim in 
the office of the Probate Court, out of which the letters of: 
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administration issued, shall be a sufficient presentation to the 
administrator ; and the fourth section repeals the exception 
in favor of those whose claims arise out of contracts made 
beyond the limits of the State, and places all claims on an 
equality, as to the time of their presentation. Sess. Acts 1850, 
. 68. 

y The only proof of presentation of the claim of the defen- 
dants in error in this case is, the certificate of the Judge of 
the Probate Court of Mobile county, in which it is certified 
that this claim was deposited in his office on the 7th of De- 
cember, 1850, and that letters of administration were issued 
to the plaintiff in error on the 16th November, 1848. This 
is not a presentation within eighteen months after administra- 
tion granted, as required by the statute of non-claim, and 
consequently the claim is barred. 

It results from what has been said, that the judgment must 
be reversed, and the cause remanded. 








SAUNDERS vs. SAUNDERS’ Apw’r. 


1. In the construction of marriage contracts, the question whether the wife, on 
the death of the husband, takes an absolute estate in the property brought by 
her into the marriage, is entirely one of intention, to be collected from the gen- 
eral frame of the instrument; and such intention will prevail, although contrary 
to the express words of a particular clause. 

A marriage contract was executed between S. and his intended wife, M., 
which provided that each party should retain the exclusive interest in 
all property, of whatever kind, owned by him or her respectively, at the 
time of the marriage, or afterwards acquired by purchase, gift, devise, be- 
quest, or descent, and disclaim all interest in the property of the other. 
The instrument also contained the following clauses, viz.: ‘And it is here 
fully and expressly intended to be understood, and so agreed, covenanted, 
and sanctioned, that nothing is intended by this instrument, or other con- 
tract or understanding, to deprive either the said S. or M. from all and 
every right to have, hold and enjoy all the provisions, benefits, &c., of the law, 
as now, or may be hereafter provided or enacted, governing estates, after the 
death of either of the said parties; that the full intent and meaning of this in- 
strument is, that, at the death of either said S. or M, this instrument, with all 
its meaning, shall cease to be of any effect, and of no avail, void and dead, and 
’ the surviving party enjoy all the privileges, rights, and immunities, as though 
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no contract ever existed, or written instrument had between them, and nothing 
is intended to prevent the law from the control, management, &c., as though no 
eontract did ever exist; and nothing shall be so construed as to prevent the 
subscribing parties from mutually enjoying the goods, chattels, or effects of any 
kind, in the usual common comforts and necessities of life, or for the peace, hap- 
pihess, prosperity and advancement of the parties and their families. In wit- 
ness whereof, and intending this instrument, with all its meaning, to cease to be 
of any effect, to be void, cancelled, annihilated, and forever cease to be of any 
meaning, and of no effect. at the death of either of the parties, the parties have 
hereunto set their hands,” &e. Jt was held, 


That the wife, upon the death of the husband, took an absolute estate in the 
property brought by her into the marriage. 

8. Where a marriage contract is executed, by which the wife, on the death of the 
husband, takes an absolute estate in the property brought by her into the mar- 
riage, she cannot come into equity, on the death of her husband, to have the 
eontract established, and to enjoin her husband’s administrator from proceed- 
ing at law against her for a recovery of the property. The contract, being a 
final and complete act, presents simply a question of construction, for the de- 
termination of which a court of law is equally as competent as a court of chan- 


cery. 


ERROR to the Chancery Court of Mobile. 
Tried before the Hon. J. W. Lesesne. 


Thomas Saunders and Mary D. Moniac made a marriage 
contract, which, after reciting the intention of the parties to 
intermarry, provides: “ Each of the before named parties, to 
wit, Thomas Saunders and Mary D. Moniac, having and own- 
ing property, at the date of their marriage, and all that shall 
hereafter belong to them, by heirship, legacy, or gift, from 
any relation or friend, either living or deceased, the right to 
convey and make title to the same shall be and remain with 
the said Thomas Saunders, for all now owned, or hereafter 
purchased, or received by legacy, &c.: and the property now 
owned by the said Mary D. Moniac, or that may hereafter 
fall to her by division or heirship, legacy, &c., the right to 
convey and make good and sufficient title to the same, shall 
be and remain with her; and it is fully intended by the par- 
ties, that no contract, covenant, or agreement, heretofore 
made, or hereafter made, shall hold the goods, chattels, lands, 
tenements, negroes, or any other species of property or effects, 
liable to discharge any other debt or liability, than such con- 
tracts made pursuant to this instrument, and pursuant to the 
intent and meaning of the same; and it is by this contract, 
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and intended to be so expressed, that each of the parties be- 
fore named disclaim all right to sell, use, or convey the goods, 
chattels, lands, negroes, horses, mules, cattle, or stock, of any 
kind, owned at the date of this instrument, or that either of 
the parties may hereafter be entitled to, by legacy, gift, or 
heirship, from any relative or friend, either dead or living, 
without the written permission of the before named Mary D. 
Moniac ; provided, always, that the said Saunders reserves 
and retains the right to contract, buy and sell, sue and be 
sued, and transact all manner of business, agreeably to his 
own instruction and judgment, upon the faith and credit of 
his own merit and property, owned by himself and hereafter 
purchased or gotten into peaceable possession, not including 
any kind of property now owned by Mrs. Moniac, or that 
she may hereafter be entitled to, from the estate of her de- 
ceased husband, or any other friend or relative, by deed, gift, 
or otherwise ; and it is further understood, that nothing in 
this instrument is intended to deprive the said Thomas 
Saunders the doing and performing all acts and things, trans- 
act all kinds of business pertaining to the avocation of life, 
intended for the advancement, prosperity, &c., of the sub- 
scribing parties and families; and it is here fully and ex- 
pressly intended to be understood, and so agreed, covenanted, 
and sanctioned between the said Thomas Saunders and Mary 
D. Moniac, that nothing is intended by this instrument, or 
other contract or understanding, to deprive the said Thomas 
Saunders or Mary D. Moniac from all and every right to have, 
hold, and enjoy, all the provisions, benefits, &., of the law, as 
now or may be hereafter provided or enacted, governing es- 
tates, after the death of either of the before named parties, 
and that the full intent and meaning of this contract and 
instrument is, that at the death of either Thomas Saunders 
or his intended wife, Mary D. Moniac, this instrument, with 
all its meaning, shall cease to be of any effect, and of no avail, 
void and dead, and the surviving party enjoy all the privi- 
leges and immunities, as though no contract ever existed, or 
written instrument had between them; and nothing is in- 
tended to prevent the law from the contro], management, &c., 
as though no contract did ever exist; and nothing shall be 
so construed as to prevent the subscribing parties from mutu- 
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ally enjoying the goods, chattels, or effects of any kind, in 
the usual comforts and necessities of life, or for the peace, 
happiness, prosperity and advancement of the parties and 
their families. Mrs. Margaret Tate is by the parties ap- 
pointed a trustee, with full power and authority to act as 
such. In witness whereof, and intending this instrument, 
with all its meaning, to cease to be of any effect, to be void, 
cancelled, annihilated, and forever cease to be of any mean- 
ing and of no effect, at the death of either of the parties, we 
have hereunto set our hands and seals,” &e. 

The marriage was celebrated, and Saunders died, leaving 
his wife surviving. The administrator of the husband com- 
menced an action of detinue against Mrs. Saunders, to re- 
cover certain slaves, and she filed her bill in the Chancery 
Court, setting forth the settlement, alleging that the slaves 
sued for were her property at the time of her marriage with 
Saunders, and praying that the settlement might be estab- 
lished, and the administrator enjoined from the prosecution of 
the suit. 

From the evidence it appeared, that the negroes sued for 
were the property of Mrs. Saunders before the marriage, and 
that the estate of Thomas L. Saunders was insolvent. A de- 
cree was rendered, dismissing the bill, which was brought by 
writ of error to this court, and the rendition of the decree 
is here assigned for error. 


CAMPBELL and P. WALKER, for plaintiff in error: 


In the construction of marriage agreements, the intention 
must be given, and to ascertain that intention, regard must be 
had to the nature of the instrument itself, the condition of the 
parties executing, and the objects they had in view. 19 Ala. 
Rep. 146; Atherley on Marriage Settlements, 105; 18. & M. 
Ch. R., 365; 3 H. & M. 399. 

To carry out that intention, courts of equity will disre- 
gard technicalrules. 2 Iredell Ch. R. 241-3. 

In order to give effect to the intention of the parties, a court 
of equity will reform a settlement, though made in the very 
words of the articles, if the legal effect of the words is not ac- 
cording to that intention. 1 McMullen’s Eq. 358; 1 Hill’s 


Ch. Rep. 101-3; 2 ib. 1, 3, 4-5; Atherley, 121-2. 
45 
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Where, by mistake, the wife’s property was made to appear 
to be the husband's, it was held that the settlement might be 
corrected, so as, conformably with the intention of the parties, 
to provide against the husband’s bankruptcy or insolvency ; 
and this, although the settlement was complete and not exe- 
eutory. Macqueen ou Husband & Wife, Part 2,270; Ather- 
ley, 1538-8; 17 Ala. 557,561-2-3; 1 ib. 161. 

The language of the agreement in this case is sufficient to 
create a separate estate in the plaintiff in error. 1 White’s 
Eq. Cases, 366-7; 376-377, note to case of Hulme v. Ten- 
ant; Macqueen, Part 2. 307-8, and cases there cited; 9 Paige, 
$64; 12 Ala. Rep. 29, 31-2. 

Under the agreement, the wife will be regarded as a feme 
sole, and as always having retained the jus disponendi. 20 
Conn. Rep. 173-4-5-6-7. 

If the trustee named in the instrument had taken upon 
herself the execution of the trust, is it not clear, that her hus- 
band and those claiming under him would have been barred 
from all rights in the property? Is not this equally true 
where a trustee is dispensed with, or never assumes the trust ? 

It is not contended here by the defendant in error, that 
Thomas Saunders, in his life-time, had any rights over the 

property of his wife, as against her; and yet it is urged, that 
upon his death, all the limitations and restrictions contained 
in the agreement, and which were designed to protect and 
secure the property of the wife against his debts, are swept 
away, and that his decease confers upon his administrator, 
rights which were denied to himself. 

Such a result is not sanctioned by correct legal reasoning, 
nor can it be fairly deduced from the marriage articles, that 
such was the intention of the parties. 

It cannot be denied, that it was the purpose of the parties 
to protect the wife’s property against the marital rights of the 
husband, and against liability for his debts, and yet the claim 
by his administrator is founded upon the idea, that the wife 
simply desired to limit this exemption to her husband’s death; 

and upon the happening of that event, her separate estate 
was to be yielded up for their liquidation. 

_ This idea is at war with the conclusions we must necessa- 

rily form, as to the motives inducing her to enter into the 


agreement. 
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The instrument, by express language, exempts the property 
from all liability for his debts or contracts. He surrenders 
all power of alienation, by stipulating that no part of the 
property should be disposed of without the written permission 
of the wife. It is a strange perversion of the meaning of the 
parties, to suppose, that they designed that the death of the 
one or the other should bring into being marital rights which 
had no previous existence under the agreement, and against 
which every guard was taken. 15S. & M.’s Ch. Rep. 355, 
362-3-4-5. 

Under the articles, the husband had no right, and as the 
administrator claims under him, he can take nothing. The 
principle of a specific performance will shelter the plaintiff in 
error from interference by the administrator, she having fully 
executed her part of the agreement. The interference of the 
administrator is a wrong which a court of equity will not per- 
mit. It is insisted on by the plaintiff in error, that the estate 
is, by the language of the articles, secured to her, and there- 
fore comes under the rule that an estate limited to the wife, 
does not, after the death of the husband, go to his adminis- 
trator, but is retained to herself. 5 Iredell Eq. 111; 7 John- 
son Ch. R. 229; 19 Ala. 146; 4 Watts & Serg. 546. 





JOHN T. TAYLOR, contra: 

1. The marriage contract cannot be considered in the light 

of “ marriage articles.” The bill itself does not claim this 
character for it; and the contract itself is a complete legal 
instrument, and could be used at law as such. The parties 
did not contemplate any further action to complete it; there- 
fore there is no necessity for the aid of a court of chancery 
to carry it into effect. Atherley on Mar. Settlements, 128; 
ib. 117-91; 2 Cases in Chan. 17. 
‘ 2. The bill it not properly drawn to warrant a reformation 
of the contract. It does not allege or even admit that there 
was any fraud or mistake in drawing it, but insists that it 
gives her what she seeks, on its face. The whole object of 
the bill seems to be, to get from the court a construction of 
the instrument, and the court of law is as competent for this 
as the court of chancery. Not having alleged fraud or mis- 
take, they would not be allowed to prove it; and the bill is 
therefore without equity. 
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8. But suppose the bill was properly drawn and prayed for 
reformation, then I contend that the proof is wholly and en- 
tirely insufficient. The evidence is not inconsistent with the 
contract; it shows no more than the contract; besides, in all 
the admissions of both Mr. and Mrs. Saunders, they refer to 
“the contract under which they claim.” The evidence in 
such cases, to set aside the writing sealed and witnessed by 
two witnesses, must be clear and unquestionable. See cases 
collected in Reavis’ Dig. p. 302. Besides, when the writing 
is clear and certain, and no fraud charged, can parol testimony 
be allowed at all to contradict it? and if so, must not the 
witnesses to the deed be examined or accounted for? 19 Ala. 
853; 18 Ala. 280; 12 Ala. 77; 14 Ala. 633. These authori- 
ties also show that the declarations of the debtor cannot 
affect the creditors, unless made before the debt is created, 
and this their evidence does not show. 


GOLDTHW AITE, J.—The question as to the wife’s 
taking, on the death of the husband, an absolute estate in the 
property she brought into the marriage, is entirely one of 
intention, to be collected from the general frame of the in- 
strument; and such intention will prevail, although contrary 
to the express words of a particular clause. Spalding v. 
Spalding, Cro. Car. 185; Kentish v. Newman, 1 Pr. Wil- 
liams, 235; Targus v. Paget, 2 Ves. 194; Allen v. Rumph, 
2 Hill Ch. Rep. 1; Gause v. Hale, 2 Ired. Ch. 241; Gaillard 
v. Parcher, 1 McMullen Ch. 358. This rule we apply in the 
present case with the less hesitation, for the reason that the 
settlement bears upon its face the most palpable marks, that 
it was drawn by a person who was not only entirely ignorant 
of legal forms, but incapable of expressing his meaning with 
clearness and precision. The clauses in the instrument which 
are relied on as passing the title to the administrator of the 
husband are, first, the declaration that nothing was intended 
by the instrument to deprive the parties of the benefit of the 
laws governing estates of deceased persons, after the death of 
the parties, which were then or might be passed, but that the 
fall intent and meaning of the contract was, that it should 
“cease to be of any effect, void and dead, and the surviving 
party enjoy all the rights, privileges and immunities as 
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though no contract ever existed, or written instrument had 
between the parties, and nothing is intended to prevent the 
law from the control, management, &c., as though no contract 
did ever exist ;” and secondly, the attestation clause in these 
words; “In witness whereof, and intending this instrument, 
with all its meaning, to cease to be of any effect, to be void, 
cancelled, annihilated, and forever cease to be of any mean- 
ing, and of no effect, at the death of either of the parties,” 
&c. But the construction contended for by the defendant in 
error, upon these parts of the instrument, is inconsistent with 
the intention apparent from the first clause referred to, that the 
death of either of the parties was to operate to the personal ben- 
efit of the survivor, in relation to the property which formed 
the subject of the settlement. The words that “the surviving 
party should enjoy all the rights, privileges and immunities, 
as though no contract ever existed,” show conclusively, as 
we think, that the death of either party was to effect a bene- 
ficial change to the survivor; and the prominence of this idea 
in the mind of the framer of the contract, as shown by the 
reiteration of the effect which the death of either of the par- 
ties would produce on the settlement, resulted, as we incline 
to think, from the fact that a personal advantage was intended 
to result to the survivor. As, however, this benefit was not 
to arise until the death of one of the contracting parties, it 
could not have related to property of which either was in the 
full and complete enjoyment before the happening of the 
event referred to, and must be confined to the property of 
which the deceased party, by the terms of the instrument, 
had the enjoyment and control during life. 

By a recurrence to the other parts of the settlement, the 
view we have taken is not only supported, but becomes 
apparent even to real conviction. Considered with reference to 
the other clauses, no one can entertain a doubt, that the object 
of the parties was, to secure the wife in the separate and ex- 
clusive control of the property possessed by her before the 
marriage, and to protect it against the improvidence of her 
intended husband, by excluding it from the reach of his 
creditors; and it is impossible to suppose that provisions like 
these, which, from their very nature, must have been inserted 
for the permanent benefit of the wife, were to be swept away 
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at the death of the husband, and his administrator invested with 
rights io relation to the property, not only greater than the 
intestate possessed, but which might defeat the object for 
which those rights were denied to such intestate. This sup- 
position is so unnatural and improbable, so inconsistent with 
the other parts of the settlement, that we should require it to 
be evidenced by the most unequivocal terms before enfore- 
ing it. 

We deem it unnecessary to go into the inquiry, as to the 
interest which the wife would take in the property of the 
husband, although we incline to the opinion, that it would be 
regulated by the statutes of descent and distribution, or, in 
the language of the settlement, “by the laws governing the 
estates of deceased persons.” ‘This question is, however, not 
presented by the record, and as the estate of the husband is 
reported insolvent, it is not probable that the question can 
arise upon this settlement. The only question we decide is, 
the one upon the construction of the instrument, as the case 
is now presented, that the wife, upon the death of the hus- 
band, took an absolute interest in the property brought by 
her into the marriage. 

We see however no reason why the plaintiff in error 
should come into a court of equity. A party may come into 
that court to execute and establish marriage articles, or to 
reform settlements. But this case is not one of marriage 
articles. Everything has been done which the parties in- 
tended, and the contract isa final and complete act, presenting 
simply a question of construction, for the determination of 
which a court of law is equally as competent as a court of 
chancery. 

It follows that there was no error in the decree of the 
Chancellor, which is here affirmed at the costs of the plaintiff 
in error. 
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HORTON, Executor, &c. vs. AVERETT.* 


1, A legatee cannot proceed in the Court of Probate against an executor to re- 
cover a legacy, before the expiration of eighteen months from the granting of 
letters testamentary. 

2. A judgment rendered by the Court of Probate against an executor in favor of 
the legatee, before a final settlement of the estate by the executor, is erroneous. 


ERROR to the Court of Probate of Shelby. 


Wuire & Parsons, for plaintiff in error, cited Willis v. 
Willis, 9 Ala. 721; Price v. Simmons, 13 ib. 749; Clay’s 
Digest 304, § 42; ib. 196, §§ 22,23; Pamphlet Acts of 1846, 





page 14. 
No counsel for defendant. 
COLEMAN, J.—This was a proceeding had before the Pro- 


bate Judge to recover a legacy bequeathed by Thomas Aver- 
ett, deceased, to his wife, Lucinda Averett. To ascertain the 
law regulating proceedings of this character, it will be neces- 
sary to examine and compare the several statutes on this 
subject. 

By the twenty-third section of the statute in relation to 
estates of deceased persons, (Clay’s Digest 196,) it is de- 
clared, that “any person entitled to the distribution of an in- 
testate’s estate, may at any time after the expiration of eigh- 
teen months from granting the letters of administration, peti- 
tion the Orphan’s Court, setting forth his claim; whereupon 
it shall be the duty of said court to grant a rule on the ad- 
ministrator or administratrix (as the case may be) to make 
the distribution agreeably to law; but no administratrator, 
&c., shall be compelled to make distribution at any time, un- 
til bond and security be given by the person entitled to dis- 
tribution, to refund a due proportion of any debts or demands 
which may afterwards appear against the intestate, and the 
costs attendant on the recovery of such debt.” 

“$24. Any person entitled to a legacy, or any estate by 
will, shall be entitled to the provisions of the foregoing sec- 





* The opinion in this case was delivered at the June Term, 1851. It should 
have appeared in 19 Ala—Reporrer. 
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tion, as in case of administrators: Provided, That nothing 
herein contained shall be so construed, as to compel any dis- 
tributee to give bond and security as aforesaid, for his or her 
distribution of the estate of any intestate, after a final settlement 
shall have been made by the administrator or administra- 
trix.” 

By the act of 1830, § 42, (Clay’s Digest 304,) it is enacted, 
that “all decrees made by the Orphan’s Court on final set- 
tlements on the accounts of executors, administrators and 
guardians, shall have the force and effect of judgments at law, 
and executions may issue thereon, for the collection of the 
several distributive amounts, against such executor, adminis- 
trator or guardian.” 

“§ 438. When distribution of real or personal estate is 
decreed by said court, each distributee, heir or devisee, may 
and shall have his or her writ of execution or attachment, 
one or both in the case of personal estate ; and in the case of 
real estate, a writ of habere facias possessionem against the ex- 
eeutor, administrator or guardian ; and the sheriff to whom 
such writ shall be directed shall execute the same according 
to the commands thereof.” 

We think it clear, that the distributions spoken of in the 
last section are those decreed by the Orphan’s Court on inal 
settlements, as mentioned in the preceding section of the same 
act. 

According to our construction of the foregoing statutes, the 
court erred, Ist, In permitting the plaintiff below to pro- 
ceed against the executor before the expiration of eighteen 
months after the granting of the letter testamentary ; 

2. In giving judgment for the legacy, and awarding execu- 
tion thereon, before a final settlement of the estate of the said 
testator by the executor. 

... Let the judgment be reversed, and the cause remanded. 























WILLIAMS, Apw’r. vs. MAULL. 


1. A will contained the following clause; “I give and bequeath to my daughter 
M., to be heldin trust by my executors, for her use during her natural life, 
and then for the heirs of her body forever, the following negroes, (naming 
them,) together with theirincrease. It is my will and desire, that the labor 
and increase of the said negroes shall, in no manner whatever, be liable for the 
debts of her present, or any future husband.” The will also provided, that if 
the said M. should die “ without leaving issue,” then the executors should sell 
the negroes, and divide the proceeds among the testator’s heirs at law then 
living. Held, 

That, as against the personal representative of the husband, the will created 
a separate estate in the wife, which a court of equity would protect. 

. Where slaves are sent home with a newly married couple by the wife’s father, 
and are afterwards bequeathed by him to the wife for her sole and separate 
use, and the husband during his life treats them as his wife’s property secured 
to her by her father’s will, he will be held in equity to have elected to treat 
them as a loan, and not as a gift, and his representative is bound by that elec- 
tion. 

Although courts of law cannot regard contracts entered into between husband 

and wife while that relation exists, yet courts of equity can recognize and en- 

force them, in favor of the wife against her husband’s administrator, where 
the rights of third persons are not thereby injuriously affected. 

4, Where the husband purchases negroes in the name of his wife, takes the bills 
of sale in her name, and treats the negroes during his life as her property, and 
the property thus purchased is a reasonable provision for her under the cir- 
cumstances of the case, a court of equity will uphold the transaction, and secure 
the property to the wife against the claim of her husband's administrator. 

. The facts that the husband took the bills of sale in the name of his wife, and 
always recognized the property as belonging to her, disclaiming all ownership 
over it himself, are equivalent to a delivery of it to her, and a court of equity 
will regard the possession of husband and wife during his life, as the posses- 
sion of the wife ; and where the possession, under such circumstances, remains 
with the wife after her husband’s death, equity will regard her as having a 
beneficial interest in the property, and not as holding it in trust for her hus- 
band’s administrator. 

6. A court of equity is the proper forum in which a wife should litigate with her 
husband’s personal representative, her right to property which she claims 
against him, as her separate estate under her father’s will and by post-nuptial 
contract with her husband. 


w 


ad 


a 


Error tothe Chancery Court of Lowndes. 
Tried before the Hon. J. W. Lesesne. 


This was a bill filed by the widow of James Maull, deceased, 
against his administrator, to enjoin an action of detinue 
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brought by the latter against her, to recover divers negro 
slaves which she claims as her separate property. The na- 
ture of her claim, and so much of the proof as is necessary to 
@ proper understanding of the points decided, will be found 
in the opinion of the court. 








T, WiLxiAMs and T. J. Jupee, for plaintiff in error: 

I. As to the slaves claimed under the will of Philip Givhan. 

1, These slaves went into the possession of James Maull up- 
on his marriage in the lifetime of Givhan. The presumption 
of law then is, that they were intended as a gift, and not as a 
loan, “unless at the time a less estate was declared or limit- 
ed.” Olds v. Powell, 7 Ala. 652. There is no evidence in 
the record to rebut this presumption ; consequently the hus- 
band’s marital rights eo instanti attached, and the will of Giv- 
han, subsequently admitted to probate, can have no effect 
upon his title. 

2. The words of the will are insufficient to create in Mrs. 
Maull aseparate estate. The rule is, that the intent to ex- 
clude the marital rights of the husband must be clearly evinc- 
ed by the language employed. As to what words are suffi- 
cient, and what insufficient, to create such an estate, see Lamb 
v. Wragg & Stewart, 8 Por. 73; Cook v. Kennerly & Smith, 
12 Ala. 46; Newman v. James & Newman, ib. 29; Story’s 
Equity, §§ 1382, 1383. In this case, the corpus of the prop- 
erty is given to Mrs. Maull during her life, but there are no 
words excluding the marital rights of the husband. This 
was, in legal effect, giving the property for the use of the hus- 
band, as soon as he reduced.it to possession. The latter part 
of the clause declares, “that the labor and increase of the 
slaves shall in no manner whatever, be liable for the debts of 
her present, or any future husband.” Here also, are no words 
of exclusion, as to the husband’s marital rights. Creditors only 
are attempted to be excluded, and as to them the provision 
is void. Rugely & Harrison v. Robinson, 10 Ala. 702. 

II. As to the slaves purchased in South Carolina, which 
are alleged to have been purchased with her own means. 
The proof does not sustain the allegation on this point. As 
to the effect of the deed, executed in South Carolina in 1804, 
making her a free dealer, see Cornwell vy. McDaniel, 1 Hill’s 
8S. C. R. 428. 
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III. As to the slaves purchased in Alabama. The bill 
alleges that Mrs. Maull and her husband worked their prop- 
erty together in common, and out of her share of the pro- 
ceeds she purchased these negroes. But Mrs. Maull had no 
separate property in Alabama, and the allegations, as to the 
purchase by her, are not sustained by the proof. The fact 
that the bills of sale were taken in her name cannot alter the 
case, if they were purchased by the husband. 

IV. The husband’s conduct and declarations are relied on, 
to show title in the wife to all the slaves claimed. 


1. We contend, that no conveyance to a third person for 
the wife was ever made by the husband. If there was any gift 
or grant to her, it must have been by parol, and delivery is 
essential to such gift. There was no delivery in this case ; 
but on the contrary, the possession always remained with the 
husband, and he never relinquished his dominion over the 
property. Sims v. Sims, 2 Ala. 117; Blakey v. Blakey, 
9 ib. 391; Hunley v. Hunley, 15 ib. 91: Machin v. Machin, 
15 ib. 373. 

2. In cases of gifts and grants by husband to wife after 
marriage, clear and incontrovertible evidence is required to 
establish them. 2 Story’s Eq. § 1875; 2 Swans. R. 108. 
Such provisions must amount to only a reasonable settlement 
to the wife, else they are void even in equity. Ib. 

8. The case of Puryear v. Puryear, 12 Ala. 13, does not 
militate against us, as is evident from an examination of the 
facts of the two cases. Machin v. Machin, 15 Ala. 373. 

V. Admitting the case made by the bill, chancery has not 
jurisdiction, because complainant’s remedy is adequate and 
complete at law. 12 Ala. 13; 16 ib. 486. 








ELMORE & YANCEY, contra: 


Husband and wife may make contracts with each other. 
If the consideration is valuable, the contract will be sustained 
against the creditors of the husband. If it be voluntary, the 
contract is good against the husband. 2 Story’s Equity, § 
1872, 1375, 1380, 1885, 1886. 

If the agreement be between the husband and wife alone, 
the trust will attach, and he will be held a trustee for the 
wife. 2 Story’s Eq. § 1380. 
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Of the negotiations, or contract, or securities, or titles to 
property be in her name, they will at law belong to the hus- 
band, and on his death the wife cannot at law defend a suit 
for it by the husband’s representative. A court of law looks 
alone to the legal title in personalty as well as realty. 2 
Story’s Eq. § 1386, 1387; Gamble v. Gamble, 11 Ala. 966; 
14 Ala. 121, 184; 15 Ala. 873, 377; 16 Ala. 486, 491. 

If the title, however, is taken in the name of a third per- 
son for her use, she may defend the suit at law, because of 
the title being in the third person. 16 Ala. 486, 491. 

There is a difference between money and property. If a 
party is in justice and equity entitled to money, the defence 
to its recovery may be made at law. 12 Ala. 13; 2 Story’s. 
Kq,., § 1256. 

If a father sends negroes to his daughter after her marriage, 
the presumption is, that he intends them as a gift, and they 
belong to the husband ; but this presumption may be rebutted 
by evidence, and the husband’s declarations in regard to it 
are the strongest evidence of the character in which they are 
held. His acts and declarations years afterwards are good 
even against his creditors. Inge v. Murphy, 10 Ala. 894. 

The declarations of the husband in such case, that he held 
under the will of the father, rebut the presumption of a gift, 
and the declarations of Maull that his wife held or owned 
property under the will of her father equally rebut the pre- 
sumption. 

We think the title to the negroes claimed under the will 
wasin Maull. The words of the will give the property and title 
to Mary Maull, and vest by law the title in herhusband. To 
prevent the title from vesting in the person to whom the 
property is given, there must be words of exclusion, as the 
title otherwise will be held to be with the property. There is 
no bequest to the executors of the property, or‘any part or 
interest, although there is a trust or duty imposed on them in 
regard to it, that is, to see that the purpose of the will was 
carried out. It is the same thing as if, after the bequest to 
his daughter on particular uses, he had added, “and I charge 
my executors with the duty of seeing executed these provi- 
sions‘of my will.” In such a case, the executors could only 
act by refusing to let the property pass out of their hands, un- 
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til proper instruments were executed by the proper parties 
effectuating the intention of the will; or if they had given up 
the property, by filing a bill to compel an execution of such 
instruments. They could not at law recover the property after 
assenting to the legacy. 

If the will vested the title in the executors, it is in them as 
executors only, and is a personal trust, and they died many 
years before Maull. Upon their death the title vested in 
Maull, or in no one; for there was no person in being, except 
himself, in whom it could vest, and a title is not permitted to 
be in abeyance, even as to real estate, except in cases of ne- 
cessity. We have been unable to find any thing about the 
abeyance of titles to personalty. 

We are satisfied, however, that the first view on this point 
of the will is the correct one, and that the title passed to Mrs. 
Maull, and vested in her husband. The rights of the hus- 
band in this property are excluded in the will, and if not, 
the property is covered by the instrument made by Maull, 
his wife and Givhan. 

It is clear, however, that the title to the negroes acquired 
by purchase, vested in him. The agreement is not a deed 
conveying the title to any property to Givhan. It is a cove- 
nant on Maull’s part that he will not claim any of the prop- 
erty, and in its legal effect it is a covenant to hold the title 
for his wife’s separate use. The negroes bought by Mrs. 
Maull are covered by this agreement. | he term goods means 
in law, all moveable personal property. The instrument is to 
be construed most strongly against Maull, and taking the 
whole context into view, especially as to what might be given 
or devised to her, there can be no doubt he intended to re- 
linquish all dominion over any goods or personalty she might 
inherit or receive by gift, bequest or purchase. It cannot be 
seriously contended, that the instrument secured to her only a 
particular species of personal property, when there are no 
words of exclusion, but a term including every character of 
that property. Butif there was any doubt on the subject, his © 
acts and declarations, and her acts and declarations subse- 
quently, prove what they meant, and, therefore, what was 
meant in the instrument by the terms used. He admits her 
right to these negroes, and she can have none in them, éxcept 
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under the agreement, or because they were purchased with 
the proceeds of the labor of those acquired under the will, or 
because they were purchased with his money and given to 
his wife; and in either aspect of the case, the title is in him, 
and there is a clear admission or declaration of her right. 

If the jurisdiction would attach as to any one of these ne- 
groes, the court will exercise it as to all. 








CHILTON, J.—To facilitate our inquiries, we shall con- 
sider the slaves, the title to which is litigated, under two 
classes: First, Those claimed under the will of Philip Giv- 
han ; Second, Those acquired by purchase in the wife’s name. 

Mrs. Maull insists, that a separate estate in the slaves men- 
tioned in the will, was vested in her by its provisions, and of 
this opinion was the Chancellor. Let us first examine this 
proposition, which is strongly contested by the plaintiff in 
error. 

The clause in the will under which said slaves are claimed 
is as follows: “I give and bequeath to my daughter, Mary 
Maull, (wife.of James Maull,) to be held in trust by my ex- 
ecutors hereinafter named, for the use of the said Mary Maull 
during her natural life, and then for the heirs of her body 
forever, the following seven negroes, namely, Elsey, Harriet, 
Peggy, Sue, January, Amey’s daughter, Cloe, and little Jack, 
together with their increase. It is my will and desire, that the 
labor and increase of the said negroes shall in no manner 
whatever be liable for the debts of her present or any future 
husband. But in case it should so happen, that my said 
daughter, Mary Maull, shall depart this life without leaving 
issue, then my said executors hereinafter named shall sell the 
negroes left my daughter, Mary Maull, as aforesaid, either 
for cash or credit, as they in their discretion may think 
proper, and divide the nett proceeds of the said negroes 
equally between such of my heirs as shall be then living, 
share and share alike, to them and their heirs forever.” 

We are not called upon to construe this clause with refer- 
ence to the question, as to whether Mrs. Maull takes under it 
more than a life estate. The inquiry which arises is, does 
the language of the will vest in her an estate or interest in 
the property to her sole and separate use? 


What 
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The corpus of the property, with the use, is given to the 
wife, but an executory trust is created in the executors, for 
the purpose of protecting the ulterior interest of those in re- 
mainder. There are no words indicating an intention to 
exclude the marital rights of the husband, either in the prop- 
erty itself or the use, except that the labor and increase, (by 
which we understand the profits derived from its use,) are not 
to be subject to his debts. 

1. It is very clear that the appointment of a trustee, with 
the powers here conferred upon him, does not have the 
effect of vesting a separate estate in the wife. See Lamb, 
Trustee v. Wragg & Stewart, 8 Port. R.73; Carleton & 
Co. v. Banks, 7 Ala. Rep. 832; O’Neal et al. v. Teague, 8 
Ala. Rep. 845; Cook v. Kennerly & Smith, 12 Ala. Rep. 
42; Hale et al. v. Stone, 14 ib. 803; Bender v. Rey- 
nolds, 12 ib. 446; Moss v. McCall, ib. 630; Pollard et al. 
v. Merrill & Eximer, 15 ib. 169; Lenoir v. Raney ib. 667. 
Does the provision, “that the labor and increase of the prop- 
erty shall not in any manner be subject to the debts of 
the husband,” furnish a sufficient indication of an intention to 
exclude him? 

2. It is insisted by the counsel for the plaintiff in error, that 
this provision is void, and to sustain this position they refer 
to the case of Rugely & Harrison v. Robinson, 10 Ala. Rep. 
702. A slight examination will suffice to show, that the case 
cited is not at all analogous to this. In that, the bequest was 
to a trustee for the use and benefit of Eli Robinson and his 
family, and the testator clothed the trustee “with full power 
and authority, and invested him with ample interest in the 
property, to exonerate and discharge and hold it free from the 
debts which said Eli may have contracted.” An interest was 
given to Eli in the property, and an attempt was made to 
exonerate that interest from liability for his debts. The lat- 
ter provision was held void, upon the ground that the liability 
to the debts of the proprietor of property, either at law or in 
equity, was an inseparable incident of its ownership. 

So in Pollard et al. v. Merrill & Eximer, 15 Ala. Rep. 169, 
the deed conveyed property to trustees, for the separate and 
exclusive use of the husband and wife during their joint lives, 
nowise liable to the husband’s debts. Here was an interest 
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attempted to be excluded from the debts of the party in 
whom it was vested, and we held that the provision, which 
sought to exempt the property from liability to the debts of 
the owner, was void. Such has long been considered thé 
settled rule of law, both in this country and in England. See 
Foley v. Burnell, 1 Bro. C. C. 274; Brandon v. Robison, 18 
Ves. 429; Hallett v. Thompson, 5 Paige 583; 2 Story’s Eq. 
Jurisp. § 974, a. In such cases, the provision which at- 
tempts to place the property beyond the reach of creditors is 
repugnant to the estate created by the instrument, and conse- 
quently is void. But such is not the case with the will be- 
fore us; for here the property is given to the wife, not to the 
husband, and hence the clause, that it, or the issues and prof- 
its of it, shall not be subject to Ais debts, is perfectly consis- 
tent with her estate, and may, therefore, be upheld without 
violating any rule of law. 

It is said, however, that giving the property to her is 
equivalent to a gift to the husband, because of their legal 
identity ; and this argument would be unanswerable, but for 
the fact, that it assumes the provision against the liability of 
the property to the husband’s debts to be void, whereas it is 
the duty of the court, to give effect to all the words of the 
will, and to impute meaning to them, if capable of meaning, 
without violating the general intent, or any other provision 
of the will with which they may appear inconsistent. 10 
Bacon’s Abr. (Bouv. Ed.) 533; 1 Ves. (Sum. Ed.) n. 4; 18 
Ala. Rep. 132, 159, 160. And without determining how far 
a court of common law might countenance the doctrine con- 
tended for by the counsel for the plaintiff in error, we think 
it quite clear, that a court of equity, seeing that the testator 
has created an interest by language utterly inconsistent with 
the idea of its vesting in the husband, but perfectly in accord- 
ance with a separate estate in the wife, to whom, by name, 
the property is given, will disregard the legal fiction of unity, 
and effectuate the intention of the testator, in the only way it 
can be done, by excluding the marital rights of the husband. 
This gives effect to each clause in the bequest, and is not in- 
consistent with any other provision in the will. Although it 
is usual to insert, in instruments designed to convey a sepa- 
rate estate to a married woman, the technical expressions, “to 
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her sole and separate use,” yet it is well settled, that no par- 
ticular phraseology is necessary. “It is sufficient,” says Jus- 
tice Ormond, in Newman v. James & Newman, (12 Ala. Rep. 
32,) “that the intent was to secure it to the use of the wife, in 
such a mode as to be inconsistent with the enjoyment of the 
gift by the husband, or with the exercise of dominion over it 
by him.” 

Whenever it appears from the whole instrument, that it 
was the donor’s intention to convey the property to the mar- 
ried woman’s use exclusive of her husband, then, without re- 
garding the form of the instrument, or the particular lan- 
guage used, the husband’s marital rights do not attach. 
Brown v. Johnson, use, &., 17 Ala. Rep. 232-3. 

3. It is objected, however, that the property bequeathed 
by the will to Mrs. Maull had previously been sent home 
with her by her father upon her marriage, and that it thereby 
vested in her husband, leaving no estate in the testator, (Giv- 
han,) and consequently none passed by his will; and Olds 
v. Powell is relied on, to show that the husband, James Maull, 
acquired a title to this property as a gift. That case deter- 
mines that property sent home with a new married couple, 
will be presumed to be a gift, unless a less estate is at the 
time expressly declared or limited; that the question as to 
whether it was a gift, or a mere loan, was one of intention ; 
and that the declarations of the donor, made at or about the 
time the property was sent, were admissible to prove such in- 
tention. 

It will be borne in mind, that in the case before us the con- 
troversy is between one who represents the husband, and the 
party claiming under the will. No creditor complains; for 
the estate is solvent, and their claims are satisfied, or may be 
satisfied out of itsample assets. The personal representative 
stands in precisely the same relation to this property in which 
the deceased stood, as respects his right to recover. Now 
upon examination of the proof, it is plain from the repeated 
declarations of James Maull, that he regarded this property as 
belonging to his wife, and as secured to her under and by vir- 
tue of her father’s will. He must be presumed to have known 
whether he received the property upon his marriage as a gift, 


or asa loan. He has elected to treat it as a loan—has rédog- 
46 
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nized as valid a subsequent disposition of it by his father-in- 
law, and his representative is bound by that election. 

In Machen v. Machen, 15 Ala. Rep. 373, we refused to 
give to the repeated declarations of the husband, that certain 
property belonged to his wife, the effect of vesting her with 
the title ; but it will be remembered that, that was a proceed- 
ing at law, and no contract directly made by the husband 
with the wife, much less his mere declarations, could have 
clothed her with the /egal title. Gamble v. Gamble, 11 Ala. 
Rep. 966, relied upon in that case, is conclusive upon the 
point to which it is cited. 

Although courts of law cannot regard contracts entered 
into between husband and wife while the relation exists, yet 
courts of equity act upon a very different principle ; and this 
brings us to the consideration of the nature of Mrs. Maull’s 
claim to the slaves which were purchased in South Carolina 
and in this State. 

These were purchased in the nameof Mrs. Maull, and it is 
contended that the effect of such purchase is to vest the title 
in her husband. This is unquestionably true as respects a 
court of law; but such is not its effect in a court of equity, 
which regards the parties as capable of contracting with one 
another, and will carry out and give effect to their agreements, 
if in so doing the rights of third persons are not injuriously 
affected. Concede that the husband purchased these slaves 
with his own money, as is claimed by the counsel for the 
plaintiff in error, but took the title in the name of his wife, 
and treated the property as belonging to the wife, as the 
proof in the case shows, how is the transaction to be viewed 
by a court of equity? If the husband designed to give the 
wife no interest in the property, why were the bills of sale 
taken in her name? Why did he not take the evidence of 
title directly to himself? The answer to this inquiry can 
alone be found in the fact, that he designed the purchases for 
the sole benefit of his wife; and this intention abundantly ap- 
pears from the record, when we consider these bills of sale 
in connection with the contract entered into between them in 
South Carolina, and the conduct and declarations of the par- 
ties. 

Although, according to the principles of the common law, 
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there is a positive incapacity on the part of the married cou- 
ple to contract with each other, yet the courts of equity often 
give full effect and validity to post-nuptial contracts. 2 Story’s 
Eq. § 1372. “If,” says this author, “the husband should, after 
marriage, for good reasons, contract with his wife, that she 
should separately possess and enjoy property bequeathed to her 
the contract would be upheld in equity.” As to gifts and grants 
of property by a husband to his wife after marriage, they 
are ordinarily void at law; but courts of equity uphold them 
in many cases where the law declares them void. Ib. § 1874. 
It is said, the husband cannot give the wife his whole estate, 
Beard v. Beard, 3 Atk. 72; but ifit amount to a reasonable pro- 
vision, and there is no ground to suspect fraud or imposition, 
courts of equity will uphold the transaction, Ib. Upon the 
proof in this case, we do not think that it can be affirmed, the 
property secured to the wife is an unreasonable provision for 
her under the circumstances. 

It is objected, however, that if we regard the property pur- 
chased in the name of the wife as a gift, there is no evidence 
of such gift having been perfected by a delivery. This posi- 
tion is not sustained by the record. We have seen that the 
wife had separate property secured to her by the will of her 
father. This was in the possession of husband and wife, but 
recognized by the husband as belonging to her. It is by no 
means an unreasonable inference, that the after acquired prop- 
erty, which was recognized also as hers, should be held in a 
similar manner. And as the /aw would refer the possession 
to the holder of the /egal title, on the other hand a court of 
equity will indulge the presumption that the party really and 
beneficially interested was in the the possession. 

But we are not left to indulge in presumption merely. The 
facts that the husband has taken the title in the name of his 
wife,—that he disclaimed all ownership of it up to the time of 
his death, and that she is now in possession, armed with this evi- 
dence of title, are sufficient ina court of equity to uphold her 
claim. We will notsay but that it was competent for the husband, 
while living, to have revoked the gift or settlement. We are 
inclined to the opinion that he had this power; but as to the 
property now in dispute, the record no where shows that he 
exercised this power. That he disposed of some property simi- 
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larly situated, does not prove a revocation as to this. The 
title having been made to her, and remaining in this condition 
at the death of the husband, and the transaction being unaffected 
by any cotemporaneous evidence rebutting the presumption of a 
git, she cannot be regarded as holding the legal title in trust 
for his representatives, but as having a beneficial interest in 
the property. See Rider v. Kidder, 10 Ves. 367; Greene v. 
King, 2 Sir Wm. Bla. 1211; Kingdon v. Bridges, 2 Vern. 
67; Back v. Andrews, ib. 120; Spence’s Equity Jurisp. Vol. 
2, pp. 218, 219. 

It may be conceded that the deed made in the State of 
South Carolina is void, (a point, however, which we do not 
decide,) yet it serves as an index to the intention of James 
Maull, the husband, in taking these bills of sale in his wife’s 
name. This, coupled with the other facts above alluded to, 
leaves no doubt upon our minds that the husband designed 
these slaves to vest in his wife; and makes it our plain duty 
to prefer her claim to that of his administrator. 

What we have said as to the different views taken by courts 
of law and equity, of contracts between husband and wife, 
sufficient shows that a court of equity is the proper forum in 
which the wife should litigate her right to this property. 

The decree of the Chancellor, being in accordance with the 
views we have expressed, is, in our opinion, entirely correct, 
and is consequently affirmed. 








GANNARD et at. vs. ESLAVA ET AL. 


1, The objection cannot be raised for the first time in the Appellate Court, that 
the order of publication against non-resident defendants was not aceompanied 
by an abstract of the bill, as required by the seventeenth rule of Chancery 
Practice. 

2. Where a vendor conveys with covenant of warranty, and his vendee afterwards 
conyeys portions of the land, with covenants of warranty, to two others, re. 
taining a pert himself, and the three are evicted of an undivided third part of 
at land by title paramount to that of the original vendor, they may join as 

in a bill against him, to reimburse themselves for the loss sus- 
tained by the breach of his warranty. 
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3. Where a deed contains a general covenant of warranty, and there is, at the 
time of its execution, a paramount outstanding title, by which the vendee may 
be, or actually is afterwards evicted, he is a “creditor” of the covenantor, 
within the meaning of the statute of frauds, (Clay’s Dig. 254 § 2,) from the 
execution of the deed. 

4. In this State, a voluntary conveyance, though made bona fide, and in conside- 
ration of natural love and affection, is void as to the existing creditors of the 
grantor. 

5. Where a husband purchases and holds bank stock in his own name, as trustee 
for his wife, although the advancement will be held a valid gift as against his 
personal representative, yet the husband may revoke it at any time during his 
life, and a court of equity will subject it to the payment of his debts. 

6. The case of Baker et al. v. Heirs of Chastang, (18 Ala. 417,) touching the right 
of a married woman in this State to dispose of her real estate by will, and the 
effect of the probate of such a will, re-affirmed. 


Error to the Chancery Court of Mobile. 
Tried before the Hon. J. W. Lesesne. 


This bill was filed by Miguel D. Eslava, Joseph Bogerean 
and James Johnston, against Victor Gannard, Susannah Gan- 
nard, his wife, Octavia Gannard and Tuskena Garnard, (their 
children,) and the Merchants’ Insurance Company of Mobile. 
It alleges, that said Victor Gannard and wife sold a certain 
lot, situated in the city of Mobile, to complainant Eslava, by 
deed dated October 8, 1835, containing general covenants of 
warranty; that Eslava sold part of this lot to one Schuyler, 
by deed with warranty dated January 21, 1836; that said 
Schuyler, by his deed with warranty dated June 1, 1836, sold 
to Jumelot, and Jumelot to Bogerean in 1838; that said 
Jumelot and Bogerean, while in possession, made some valu- 
able improvements, and leased to Baker and Primo; that 
Schuyler mortgaged to Eslava the lot which he had pur- 
chased of him; that Eslava foreclosed the mortgage, and sold 
the lot, and he and Johnston became the purchasers in April, 
1839; that Johnston leased his lot to one Knellock; that an 
ejectment suit was brought against the tenants in possession, 
by the heirs of Chastang, who, at the Spring Term 1848 of 
the Mobile Circuit Court, recovered a verdict and judgment 
for an undivided third part of the lots of Johnston and Bo- 
gerean, and sixteen feet nine inches of the lot purchased at 
the Register’s sale by Eslava, of all which the parties respec- 
tively were ousted by the sheriff; that by reason of the 
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premises, Gannard’s covenant of warranty was broken, to 
their damage. 

It is also alleged, that Gannard knew of this defect of title 
at the time of sale, and intended to defraud; and that for 
this reason, after converting his real estate and other property 
into money, he removed with his family to France; that be- 
fore his sale to Eslava, Gannard owned, or afterwards pur- 
chased with his own money, fifty shares of stock in the 
Merchants’ Insurance Company of Mobile, and, after the sale 
aforesaid, caused sixteen shares to be transferred to his daugh- 
ter, Octavia, sixteen shares to his son, Tuskena, and eighteen 
shares to his wife, Susannah; and that since the transfer, 
Gannard had received the dividends on this stock as his own. 

The bill prays, that the stock in the Merchants’ Insurance 
Company may be sold, to reimburse to complainants their 
losses sustained by the recovery of Chastang’s heirs against 
them, and that defendants may be enjoined for selling, or 
permitting a transfer of stock. Orders of publication were 
made against all those defendants who were shown to be non- 
residents, and guardians ad litem were appointed for Octavia 
and Tuskena Gannard, who were shown to be minors. 

Gannard and wife in their answer admit that they executed 
the deed to Eslava, and deny all knowledge of the other con- 
veyances. They insist that the action of ejectment should 
not be conclusive on Gannard, as to the breach of warranty, 
and that he has a good title, which is set out, and which he 
asks may be considered. The substance of this title is, that 
the land belonged to Madame Perouet, whom Gannard mar- 
ried, and thereby became tenant for life; that his wife made 
a will, and devised the land to him, and also a deed under 
which he went into possession, and so remained until he sold 
to Eslava. 

The answers also state, that before the sale to Eslava, Gan- 
nard owned forty-three shares of stock in the Bank of 
Mobile, in his own name, purchased May 15, 1884; six 
shares in the name of his wife, purchased August 20, 1832, 
and nine shares, purchased May 15, 1834; and six shares in 
the name of each one of his children, purchased May 15, 
1834; that in May 1836, all this stock in the Bank of Mobile 
was sold; that the shares of his wife and children, which sold 
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at a premium, brought $3375, and this he invested on the 
same day in stock of the Merchants’ Insurance Company of 
Mobile; that the investment in the Bank of Mobile stock was 
made previous to the sale to Eslava, as an advancement to 
his wife and children, at a time when his pecuniary situation 
gave him a good right to make such anadvancement. They 
also ask, that the rights of ther infant children, who reside 
with them, may be protected. This abstract of the facts will 
be sufficient for a proper understanding of the opinion. 

At the hearing, the Chancellor decreed that the fifty shares 
of stock, which stood in the name of Mrs. Gannard, Octavia 
Gannard and Tuskena Gannard, on the books of the Mer- 
chants’ Insurance Company of Mobile, should be condemned 
to the satisfaction of complainants’ demands. 

The errors assigned are: first, in rendering a decree when 
all the parties defendants were not in court; secondly, in not 
dismissing the bill for misjoinder of parties; thirdly, in ren- 
dering a decree in favor of complainants on the proof. 


P. HaMILTON, for plaintiffs in error : 

1. This is a bill of injunction against non-resident defen- 
dants, two of whom are infants. The rule of practice re- 
quires the publication should contain an abstract of the alle- 
gations of the bill. Clay’s Dig. 614, Rule 17; see Pub. Rec. 
pp. 18, 14. No guard. ad lit. was appointed for infant Tus- 
kena. The order of publication states she is an infant. 3 
Porter’s Rep. 10. No answer was filed for infant Tuskena, 
nor has she been brought properly before the court, and in 
the mode of service the direction of Rule 41, Clay’s Dig. and 
Rule 4, 2 Ala. Rep. were not complied with. 16 Ala. Rep. 
509. 

2. The decree is believed to be erroneous on the testimony. 
The stock properly belongs to the wife and children. It is 
an advancement made by the husband and father. 2 Story’s 
Eq. $$ 1203-4; 14 Ala. Rep. 788 and author’s. 2 Beavan 
Rep. 447; 1 Young & Col. Rep. 65. The possession of the 
title papers and receiving the dividends by the father, does 
not rebut the presumption of advancement. 1 Young & Col. 
eRep. 65; 14 Ala. Rep. 792-3-4. This is true of both the 
investments. The Bank of Mobile stock was procured before 
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the deed to Eslava; before any claim or contract had been 
made with Eslava. If the stock in the Bank had remained, 
no question would have arisen; for the investment was made 
before the deed to Eslava, and Gannard was amply able to 
make the investment. 

It is contended, the Insurance Company stock is a substi- 
tute for the Bank stock, and entitled to the like protection. 
It was undoubtedly so intended. Gannard regarded himself 
as re-investing for the benefit of his family, in better securi- 
ties, the proceeds of the Bank of Mobile stock. Equity 
looks to the subject of a transaction, rather than its form. 1 
Story Eq. 179. The receipt of the proceeds of the Bank 
stock by Gannard, forms a valuable consideration for the 
present investment. It should be protected. 8 Cowen’s 
Rep. 436. 

8. The complainants have no right to subject this stock. 
They were not creditors. If the present investment is a con- 
tinuation of that in Bank of Mobile, they clearly have no 
such claim ; that was made in 1834; the deed to Eslava in 
1835. If confined to investment in Insurance stock, in 1836, 
they were not creditors. The covenant of warranty was 
made in October 1835; the eviction by title paramount oc- 
curred in 1848, thirteen years afterwards. 

No cause of action accrued till twelve years after the 
transfer of this stock; till then no debt was created, no debt 
existed. Eslava was not a creditor of Gannard. A volun- 
tary deed of this kind is good, except against creditors and 
purchasers. Clay’s Dig. 254 § 2; so held in 8 Porter's Rep. 
851. Asto who are creditors, 1 John. Cases 73; 9 John. Rep. 
127; 15 ib. 261; Douglass’ Rep. 92; 1 Conn. Rep. 299-300- 
304, et seg. opinion Hosmer, J.; 8 Term. Rep. 521; 3 ib. 
539; 3 Atkins’ Rep. 410-412. The English statute, 13 Eliz. 
uses the terms “ creditors and others.” Atherley on Marriage 
Settlements, 224-5; 1 Am. Leading Cases, 57. The same 
words are found in the New York and Maine statutes. Not 
so in the Alabama statute; the term “ creditors” only is used. 
As to the effect of the words “and others,” vide 2 Atkins’ 
Rep. 601; Atherley on Mar. Set. 224-5, and Law Lib. 117; 
5 Cowen’s Rep. 67, Sutherland, J., which is the foundation of 
all the decisions in New York. For what is decided in 4 
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Greenl. Rep. vide end of the opinion, p. 2078, where positive 
fraud was found by the verdict. 

The English Acts of Bankruptcy use the word “ creditors.” 
Chitty’s Black. Com. Book II, p. 480, and note, edition 1832. 
What is meant by “creditors” in that act, and what debts, 
may be proven, vide auth. Sup.; 2 Comyn’s Dig. Tit. 
Bankrupt. D. 8, and notes; Bacon’s Abgt. Tit. Bankrupt. E. 
The Tennessee statute is the same as the Alabama statute, 
and upon it see 9 Humph. Rep. 519-521; 5 Humph. 26-34; 
ib. 66-67; 15 John. Rep. 571-588; and see 2 Lomax Dig. 
366-367 on Va. statute. This court has repeatedly given a 
meaning to the term “creditors,” as found in the Alabama 
statutes. Clay’s Dig. 256 § 5; vide 8 Ala. Rep. 866; 9 Ala. 
Rep. 486; 12 Ala. Rep. 309; ib. 367; 17 Ala. Rep. 508, top 
of page; Clay’s Dig. 502 § 2; Jones v. Burden, at present 
term; Clay’s Dig. 194 $10. What is meant by “claim,” 12 
Ala. 551, head note 4. 

4, By the terms of the statute, (Clay’s Dig. 255 § 8) this 
property is secured to the wife and children ; for at any event 
there is a good consideration, if not one deemed valuable. 
The natural love and affection of the defendant for his family, 
and his obligation to maintain them, is a good consideration, 
and should be supported in the absence of fraud. 

5. The bill should have been dismissed for a misjoinder of 
parties. The answer contains a demurrer. Even if Eslava 
was a prior creditor, Johnston and Bogerean were not; their 
title was acquired long after the investment in Insurance 
stock. Videbill. The right of all the complainants must be 
established, or the bill will fail. 

6. There is no proof of fraud in making this transfer to 
the wife and children; and fraud will not be presumed, to 
defeat the rights of married women and children, who are 
always carefully protected in equity. The proof is ample, as 
to the ability of Dr. Gannard to make this investment in 
favor of his wife and children. 

7. It is denied that the covenant of warranty is broken. 
Gannard was no party to, or notified of the action by parties 
claiming to be heirs of Chastang. The record in the case of 
Baker et al. v. Heirs of Chastang, (reported 18 Ala. 417) 
shows the title of Gannard, and is to be regarded as part of 
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this case. That title rests on the will of Mad. Gannard, de- 
vising this lot, among others, to her husband, Dr. V. Gannard, 
which was duly admitted to probate by the Orphans’ Court 
of Mobile county. The court is respectfully requested to 
reconsider the ruling of the court made in that case, by two 
out of the three Judges: 1. on the power of a married wo- 
man to make a will of real estate in Alabama; 2. upon the 
effect of the judgment of the Orphans’ Court, thus offered 
collaterally as evidence in another case. 


It is submitted that, by the Alabama statute, a married 
woman may make a will. Stat. of Wills, Clay’s Dig. p. 597. 
The same word “seized” is used in the statute of descents. 
Clay’s Dig. 168. There was no tenancy by the courtesy in this 
case. 5 Ham. Rep. 65; Reeves Dom. Rel. 187-154, and see 
17 Vermont Rep. 823. By the English statute, married 
women are in terms excepted; not so in the Alabama stat- 
ute. 1 Jarman on Wills, 27, et seg.; 2 Kent’s Com. 170; 
Reeves Dom. Rel. 137 et seg.; 17 Vermont Rep. 328. By 
the statute of this State, all wills, whether of real or personal 
estate, must be probated by the Orphans’ Court of the county. 
16 Ala. Rep. 590-1; 2 Ala. Rep. 235. The judgment of 
that court becomes binding as the judgment of a competent 
court, over subject within its jurisdiction, and cannot be col- 
laterally impeached. 5 Mason Rep. 334; 4 Mason Rep. 461; 
8 New Hampshire, 124; 3 Story Rep. 13; 1 Story Rep. 318; 
8 Day Rep. 318. While the same court, in a preceding 
volume, 2 Day. 163, had on a direct appeal decided, a married 
woman could not make a will. The decisions of this State 
have been of the strictest character, in maintaining that 
voluntary conveyances are void against existing creditors. 
But to affirm the doctrine of this case, would go a bow shot 
beyond any thing decided, and effectually forbid a parent 
setting apart any of his property for the benefit of a wife or 
child, if there existed the possibility of a demand thereafter 
arising against him. 








JOHN A. CAMPBELL, contra: 

1. The creditor, within the meaning of the statute of 
frauds, § 2, 254 Clay’s Digest, is one who has or may have a 
claim or demand against the debtor, upon a contract in exist- 
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ence at the date of the voluntary conveyance, and embraces 
the covenantee in a covenant of general warranty, who is 
evicted by a title outstanding and paramount at the date of 
the contract. Roberts on Frauds, 457, 450; 10 Vesey, 360; 
18 Wendell, 375; 4 Greenleaf, 195; 8 N. Hamp. 48; 1 Rob- 
inson Va. R. 123; Jackson v. Seward, 5 Cowen R. 67; 8 ib. 
428; 11 Illinois Rep. 300; 18 John. 425; 1 Conn. 275; 4 
Eng. Con. Ch. R. 262; 18 Ala. R. 586. 

2. The conveyance of Gannard to his wife does not place 
the property beyond the reach of his creditors. It is now the 
property of Gannard, and liable for the payment of his debts. 
2 Story’s Rep. 316; Clancy on Rights, 90, 98; 5 Metcalf, 
280, 320; 17 Maine R. 301. 

8. The conveyance to the children is fraudulent, as against 
an existing creditor. 18 Ala. Rep. 586, 596, and cases cited. 

4, There is no statement in the bill of a misjoinder of par- 
ties, nor of multifariousness. The question cannot be raised 
here. 15 Ala. Rep. 472; 10 ib. 310. 

5. The parties complaining are jointly liable on the cove- 
nant of warranty, and in the costs of the ejectment suit. The 
suit is properly brought under the decisions in favor of cred- 
itors. 16 Ala. Rep. 233; 4 Howard S.C. 127; 10 Ala. Rep. 
432. 

6. In the matter of the service of process: the rules 40 and 
41 afford the source from which the process in this case was 
made. The order of publication was transmitted to the pa- 
rents and the children; so that each had notice. All services, 
to affect children, must be made on the parents. 

7. The act of 1845 was made for the benefit of the defend- 
ant debtors. The publication was designed for their benefit. 
In this case the father and mother, to whom the publication 
should have been transmitted under the rule, have in this 
case appeared to the cause, and have fully answered the 
same. The bill itself has been shown to them, and they 
have answered it on knowledge. 9 Ala. Rep. 180; 5 Ala. 
Rep. 158. 

8. Had there been a publication, it would have been sent 
to the parents of the children under the rule. The record 
shows a service of a copy of the bill upon them. In the an- 
swer of Gannard and wife, they represent that the defendants, 
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Octavia and Tuskena are minors, and pray that their interests 
may be protected by the court. Here is what the rule in refer- 
ence to infants was designed to secure for them. 

9. The court was bound to appoint a guardian ad hitem in 
this case. Gannard and wife decline, and repose this duty 
upon the court. The infants were then legally represented 
before the court. 

10. The point cannot be taken in this court, that the publi- 
cation was not full. 7 Ala. Rep. 823; 12 ib. 265. 

11. The bill is filed upon the equity of the act of 1846, 
but not upon the act itself. 16 Ala. Rep. 234. 





PHELAN, J.—It is objected to the decree in this case, 
that Octavia Gannard and Tuskena Gannard, who were non- 
- resident minors, were not properly before the court; and the 
ground relied upon to sustain the objection is, that it does 
not appear, that in the publication which was made, there was 
any abstract of the contents of the bill, pursuant to Rule 17, 
Clay’s Dig. 614, and the statute of 1845, Acts, p. 18. 

The insufficiency of the brief of the bill, which the rule 
requires to accompany the order of publication, or even its 
entire omission, cannot be urged for the first time in this 
court. McGowan v. Branch Bank of Mobile, 7 Ala. Rep. 
823; Cowart v. Harrod, 12 Ala. 265. 


They answered by guardians ad litem regularly appointed, 
and it sufficiently appears that their interests were protected. 

The objection, that there is a misjoinder of complainants, 
we consider untenable. All three of the complainants held 
separate portions of the land sold by Gannard originally to 
Eslava, with warranty, and by him resold to the other two 
with warranty. If Eslava was a creditor, by reason of the 
covenant of warranty in Gannard’s deed, so, likewise, were 
the other two, who purchased with covenant of warranty from 
Eslava, and were, with him, ousted by title paramount to that 
of Gannard. They all had the right to look to Gannard for 
indemnity, by suit on his covenant, and any cause which 
would authorize one to go into a court of equity as a creditor, 
would equally permit him to join the others, or the others to 
join him. This is for the benefit of Gannard, and all con- 
cerned, to avoid multiplicity of suits, one of the beneficent 
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objects of chancery jurisdiction. Although the complainants 
are many, the relief sought is, as far as respects the defend- 
ants, one in character. Brown v. Bates, 10 Ala. Rep. 482; 
Story Eq. Pl. § 99, et seq. 

Where all the creditors have a common interest, as here, 
in all the objects of the bill, they may sue jointly. Story Eq. 
Pl. § 104. 

This brings us to the two main questions in the case: 

1. Does the covenant of warranty, in the deed of Gannard 
to Eslava of 8d October, 1835, make him a debtor as of that 
date to Eslava, and to purchasers with warranty from Esla- 
va, who have been ousted by title paramount to that of Gan- 
nard ? 

2. Will a voluntary conveyance be treated as void under 
the statute of frauds against an existing creditor, even in the 
absence of actual fraud ? 

Upon the first of these points, we think it clear, both from 
reason and on authority, that the covenantee in a deed for 
land, containing a general covenant of warranty, is a ‘‘ creditor” 
of the covenantor from the making of the deed, within the 
meaning of the statute of frauds, (Clay’s Dig. 254, § 2,) in all 
cases where there is a paramount outstanding title, by which 
he may be or actually is afterwards evicted. The debt cre- 
ated by such a deed from the warrantor to the warrantee, 
differs in no essential particular from the debt created by a 
bond with condition. In both cases it is “ debitum in presenti, 
solvendum in futuro” upon a contingency. The deed is in 
substance but a bond for the purchase money, with the con- 
dition that the penalty of the bond shall be paid if the grantee 
be evicted, or that the grantor shall refund to the grantee 
whatever sum it may become necessary for him to pay out, 
in the purchase of a paramount outstanding title, to save 
himself from such eviction. Under the second section of 
the statute of frauds, any one is a creditor, who has a right 
by law to demand, either presently, or upon some future 
contingency, the fulfillment of any obligation or contract. To 
give the statute a less extensive meaning, would be to de- 
stroy its chief excellence. 

Roberts on Frauds 459, says; “It cannot be said, that an 
obligor in a bond, before the pecuniary demand arises by the 
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forfeiture, can be ignorant of his liability or danger, so as to 
exempt him from the imputation of fraudulent intent upon 
this statute of Elizabeth. And, indeed, if the construction 
of this statute can properly be influenced by technical rea- 
soning, it may be remarked, that there is a present debt ex- 
isting at law immediately upon the execution of the bond, 
the condition being a condition subsequent only, and operat- 
ing merely upon the remedy, without in any manner chang- 
ing, diminishing, or qualifying the debt itself.” 

Sutherland, J., in Jackson v. Seward, 5 Cowen, 71, says: 
“The question of creditor or not cannot turn on the ground 
of contingent liability, when considering this act, (statute of 
frauds). If it should, all endorsers and sureties would be de- 
prived of its protection.” 

It is argued, that the English statute and the New York 
statute contain the words, “creditors and others,” and that 
our statute contains the word creditors only: and that there- 
fore the English and New York cases upon this point rest on 
a broader basis than our statute. In cases where the effort 
was to set aside voluntary conveyances, as fraudulent, when 
they were made pending actions for torts against the makers, 
and before judgment recovered, and in some other cases, some 
stress seems to have been laid on the words, “and others.” 
Jackson v. Myers, 18 John. 427; Lewkner v. Freeman, Prec. 
in Ch. 105; 3 Coke, 82; Taylor v. Jones, 2 Atkins, 600. 

In commenting on the case in 2 Atkins, Taylor v. Jones, Mr. 
Lomax, in his Digest, Vol. 2, 341, uses this language: ‘The 
omission of these words, “and others,” in the act of assembly 
of Virginia, has not, however, according to the generally re- 
ceived impressions of the legal profession, varied the con- 
struction of the statute in this particular. We have in our 
act retained that expression of the statute of Elizabeth which 
is equally comprehensive: “the person or persons, &c., whose 
debts, suits, demands, &c., shall be disturbed,” &. The same 
remark will apply to the statute of Alabama, which is an ex- 
act copy of the Virginia statute. Besides, it will be found, 
that both the English and New York cases expressly decide, 
that a person whose debt was at first contingent, is not the less 
a creditor, according to the statute, on that account; the word 
others is not invoked in aid of such. Roberts on F. 459; 5 
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Cowen, 71; Hast India Co. v. Clavel, Prec. in Ch. 877; 10 
Vesey, 360; 4 Greenleaf, 195. 

Many authorities are cited by the counsel for the plaintiffs 
in error, to show that the word creditors, as contained in our 
registration acts, (Clay’s Dig. 256, § 5; ib. 502, § 2), and our 
act ‘to prevent the sacrifice of real estate,” (Clay’s Dig. 194, § 
10), is construed to mean judgment creditors; and that the 
same word, as used in the bankrupt acts of England, is held 
not to extend to creditors whose debts are contingent. This 
is all true; but the same reasoning which would uphold such 
a construction of the word in these statutes, would forbid it 
when we come to consider the great object of the statute of 
frauds, namely, the prevention of every sort of dishonest 
contrivance to defraud any and every kind of honest cred- 
itor. Although ordinarily none other than judgment creditors 
can proceed in equity, to set aside a conveyance void for 
fraud, yet the idea has never received countenance from any 
quarter, that a person must be a judgment creditor, before a 
deed can be concocted against him that shall be fraudulent 
and void as to his debt. 

We take it, therefore, to be sound law, that a covenantee 
in a deed with general warranty, is a creditor, within the 
meaning of the statute of frauds, at the date of the deed, 
whenever there is then existing an outstanding paramount 
title to that of his covenantor; in other words, that a liabil- 
ity, though contingent, is an existing debt, in view of the statute 
of frauds. 

This brings us to the question, whether a voluntary con- 
veyance is good, in any case, against an existing creditor ; or, 
can a man who owes a debt make a transfer of his property 
to his wife and children, from natural love and affection, 
which shall make such property no longer liable for that 
debt ? 

The doctrine was laid down explicitly for a long time, by a 
number of very eminent English judges and chancellors, that 
such a thing could not be done. 

Lord Hardwicke, in Townsend v. Windham, 2 Vesey, 10, 
uses this language; “I know no case on the 13th Eliz. where 
a man, indebted at the time, makes a voluntary conveyance to 
a child, and dies indebted, but that it shall be considered a 
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part of his estate, for the benefit of his creditors.” Roberts 
on F, 24. 

Mr. Roberts, in his admirable treatise on the statutes of 
frauds, observes; “It is worthy of remark, that the whole 
strain of Lord Coke’s reasoning in the last mentioned case, 
(Twyne’s case, the great leading case on this subject), shows 
it to be his opinion, that the statute 13 Eliz. should be so 
construed, as to make it substantially operative to the benefit 
and protection of bona fide creditors ; insomuch that a motive 
abstractly good and moral shall, by the presumption arising 
upon this statute, be intended fraudulent, whenever the grantor 
stands indebted at the time, against his bona fide creditors.” 
Roberts on F. 449. 

The plain and simple rule then prevailed, that, as to exist- 
ing creditors, every mere voluntary conveyance was void, 
without respect to the motive with which it was made; and 
that as to subsequent creditors, it would be held void, or not, 
according to the actual intent with which it was made, to be 
gathered from all the surrounding circumstances. 

This rule became relaxed in England, so far as to leave the 
actual intent to govern, as to the validity of voluntary convey- 
ances, in all cases, and thus have been introduced many nice 
distinctions and perplexing inquiries. The same relaxation 
of the old rule has been followed by many of the courts of 
this country, and, among others, by the Supreme Court of the 
United States, and is countenanced by eminent law writers. 
This whole subject, and the authorities which relate to it, 
have been lately examined with care by my brother Chilton, 
in the case of Foote & Wife v. Cobb, 18 Ala. Rep. 585; and I 
refer to his opinion, as an able vindication of the correctness 
of the rule. That opinion, and the opinion of Chief Justice 
Saffold, in the case of Miller v. Thompson, 3 Porter, 196, in 
which the law was first settled this way in this state, will be 
found together to contain a full exposition of the authorities 
on this subject, and to them I refer. 

One only suggestion of my own. Those who discard the 
old rule, urge strongly the claims of wives and children for 
whom provision has been made in good faith, against those 
creditors who have allowed their debts to become old and 
stale. Against such generally, it may be remarked, the sta- 
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tute of limitations is, and was intended to be, an ample pro- 
tection for wives and children and every one else. But what 
will those who are influenced by their sympathy for wives 
and children, do with cases like the present, where the liabil- 
ity of the settlor is a contingent liability, and the debt of the 
creditor is a contingent debt, dependent upon the condition 
of a bond or the covenant ina deed. The debtor may be 
beggared by a forfeited bond ora broken covenant, years 
and years after its execution, without a shadow of blame on 
his part, and shall he remain so, while the wife and children 
of his covenantor live, perhaps, in ease and affluence, upon 
the mere bounty of the man who has all along been bound 
in law and conscience to make good his losses? 

It only remains to apply these principles to the facts of the 
case. 

We are quite pursuaded, by the testimony in the cause, 
that Dr. Gannard, at the time he transferred the fifty shares of 
stock in the Merchants’ Insurance Company of Mobile, to his 
wife and children, did not intend to commit a fraud upon his 
creditors. We have no question but that he was governed by 
correct motives in what he did. He was then a man of am- 
ple fortune; the witnesses say, he was worth a hundred thou- 
sand dollars, or thereabouts, and free from debt, and nothing 
was more reasonable and proper than that he should make a 
provision and advancement not more extensive than this for 
his wife and children. There is some proof that he left Mo- 
bile clandestinely, after making sale of all his property, and 
that he did so to avoid suits that were threatened by his first 
wife’s relations. This proof we think is satisfactorily repelled. 
We find no actual fraud, in the transfer of stock to his wife 
and children. 

There is proof, that previous to the deed to Eslava, Dr. 
Gannard held in the Bank of Mobile seventy shares of stock; 
of this, six shares were in the name of his wife, Susanna 
Gannard, nine in his name as trustee for his wife, and twelve 
shares he held as trustee for his children, Octavia Gannard 
and Tuskena Gannard, six for each. On the 7th May, 1836, a 
little over seven months after the date of his deed to Eslava, 
Dr. Gannard sold at public auction these seventy shares of 


stock in the Bank of Mobile, at one hundred and twenty-five 
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dollars the share, and on the same day, 7th May 1836, he 
transferred fifty shares of stock which he had held since 1834, 
in the Merchants’ Insurance Company of Mobile, to his wife 
and children, thus: sixteen shares to his daughter Octavia ; 
sixteen to his son Tuskena, and eighteen to his wife, Susan- 
na Gannard. The dividends on this stock from 1836 to 1850, 
were drawn by Guesnard and Lopez, as the attorneys of the 
holders. 

The proof is, that at the time of this transfer, the stock of 
the Merchants’ Insurance Company was ranging from ninety 
dollars to par. 

So far as respects the stock held in the name of Mrs. Gan- 
nard, we are all of opinion, that although a gift from her hus- 
band to her separate use, which would hold good as against 
his representatives, it is nevertheless one which he may re- 
sume at any time during his life, and which will consequently 
be held subject to the claims of creditors. 5 Metcalf, 280; 2 
Story’s Rep. 316. 

As respects the stock transferred to the children, in the 
Merchants’ Insurance Company of Mobile, my own mind is 
convinced from the proof, that this was, to the extent of the 
funds realized from the sale of the stock of the children in 
the Bank of Mobile, only a re-investment for their benefit, and 
should be so held. That it was not an original gift from their 
father, as of that date, and therefore subject to the claim of 
Eslava as pre-existing; but that it was a purchase with their 
money, which it will be their right hereafter to pursue and 
recover, if it is taken from them in this proceeding, unless 
they elect to proceed against the Bank of Mobile for the 
original stock in that bank. My brethren differ from me on the 
force of the proof to this point, and holding the transfer of 
Merchants’ Insurance Company stock to be a gift as of that 
date, and not an investment of the money of the children, 
agree in condeming this stock likewise to the satisfaction of 
the claims of creditors. 

It only remains to add, that the decree of the court below 
is affirmed. 

We have been requested by the counsel for plaintiffs in er- 
ror, to reconsider the decision of this court in the case of Ba- 
ker et al. v. The Heirs of Chastang, 18 Ala. 417, on two 
points: 
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1. That a married woman cannot, by virtue of the statute 
of this State, (Clay’s Dig. 596, § 1,) make a valid will of real 
estate; 

2. That the admitting of such a will to probate, by the 
Orphans’ Court, is not conclusive of the right of a married 
woman to devise her real estate, and that the heir, notwith- 
standing the probate of the will, may deny its efficacy as a 
muniment of title, as against his title by descent. 

The contrary propositions were relied on in that action to 
make good the deed of Gannard to Eslava, as against the 
heirs of the first Mrs. Gannard, who was a Chastang, and who 
devised to her husband the real estate in controversy in that 
suit, and whose will was probated by the Orphans’ Court of 
Mobile. | 

Agreeably to the request of the counsel, we have carefully 
reconsidered the decision in that case, on the points in ques- 
tion, and are fully satisfied with that decision, and deem it 
needless to do more than refer to the reasoning and authori- 
ties of the opinion in that case, as conclusive of the same 
points presented by the answer of the defendants in this case. 


DESHA & SHEPPARD vs. SMITH. 


1. The law will not, in the absence of an express stipulation between the parties, 
compel one partner to pay interest to his co-partners on the amount by which 
their capital exceeds his. 

2. But partners may enter into such stipulations respecting the division of the 
profits, or the advantages which each is to derive therefrom, as they may see fit, 
unless their pretended contract is amere device or cover for usury; and such eon- 
tract, being legal, would form the rule by which the rights of each, in the set- 
tlement of their joint affairs, would be ascertained and adjusted. 

8. The books of a firm, to which all the partners have had free access, are evi- 
dence for and against each partner, in settling the partnership accounts; and 
the entries therein must be considered at least prima facie correct. 

4, When the partnership accounts have been made out and settled after full de- 
liberation, it requires clear and convincing proof of error, and further that this 
error was unknown at the time of the settlement to the party complaining, to 
induce a court of equity to open the account. 

5. If the evidence leaves the mind in doubt whether there is error or not, the 
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court must decide against the existence of error, the burthen of proof resting 
upon him who complains of errors in a stated account. 





ERROR to the Chancery Court of Mobile. 
Tried before the Hon. J. W. Lesesne. 


This bill was filed by Murray F. Smith against his late 
partners Robert Desha and John F. Sheppard, for the purpose 
of correcting certain alleged errors in the settlement of the 
partnership accounts. The bill alleges that on the 1st Octo- 
ber, 1841, complainant was admitted a partner in the firm of 
Desha, Sheppard & Co.; that he did not converse with Shep- 
pard in relation to the partnership, but Desha informed him 
that the firm had been formed, and “that he was a partner on 
equal terms with the others ;” that there were no articles of 
association, and no discussions between parties as to the terms; 
that the firm was dissolved in April, 1845, by the withdrawal 
of Sheppard, and the accounts were made up for settlement 
under the direction of Sheppard, who had the principal charge 
of the books of the firm; that the business was continued by 
Desha and Smith, under the firm name of Desha, Smith & Co, 
until April, 1847, when the firm was dissolved by the act of 
Desha; that no change took place, at the formation of the 
new firm, in the relation of the partners, but Desha success- 
fully asserted his right to Sheppard’s interest in the firm, and 
the partnership of Desha, Smith & Co., was settled on that 
basis. 

The alleged error consists in the principle on which inter- 
est was calculated among the partners, Smith being charged 
with interest in favor of both Desha and Sheppard, on the 
amount by which their capital exceeded his. The complain- 
ant alleges that his attention was first drawn to this error in 
1847, on the settlement of the accounts of Desha, Smith & 
Co., at which time the subject was discussed between him 
and Desha, and the error was admitted and corrected in their 
settlement. The book-keeper of Desha, Sheppard & Co. con- 
tinued to act in the same capacity for Desha, Smith & Co., and 
had carried the same error into their books. After the settle- 
ment of the affairs of Desha, Smith & Co., complainant exam- 
ed the books of Desha, Sheppard & Co., and did not ascer- 
tain the true condition of the accounts until the latter part of 
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the year 1848, and he then notified Desha and Sheppard of 
the existence of the errors. 

The answers of Desha and Sheppard admit that the part- 
nership of Desha, Sheppard & Co., was formed without any 
conversation having taken place between Sheppard and 
Smith, and that Smith was to receive one third of the profits ; 
but they insist that it was agreed between them, that Smith 
should pay interest to each one of them on the amount by 
which their capital exceeded his, and interest was charged 
against him accordingly. They also rely, by way of plea in 
bar, upon the stated accounts and settlements of the partner- 
ship affairs. 

It is unnecessary to give a detailed statement of the evi- 
dence. The Chancellor deemed it sufficient to support the 
bill, and rendered a decree in favor of the complainant; and 
his decree is now assigned for error. 





HopkKINs and Stewart, for plaintiffs in error. 
CAMPBELL and PHILLIPS, contra. 


DARGAN, C. J.—Robert Desha and John F. Sheppard 
previous to the first of October, 1841, were partners in trade, 
and carried on a factorage and commission business in the city 
of Mobile. On that day they admitted Murray F. Smith as 
a member of the firm, and the business was conducted under 
the name and style of Desha, Sheppard & Co. In the latter 
part of April, 1845, the firm was dissolved by the withdraw- 
al of Sheppard, and the accounts between the partners were 
made out and settled. Desha and Smith then formed a new 
firm under the name of Desha, Smith & Co., and continued 
the same business, but Sheppard had no interest in this latter 
firm. Murray F. Smith, the complainant, now files his bill 
impeaching the account between Desha, Sheppard and him- 
self for errors. The bill specifies the errors, which consist, 
as it is alleged, in several entries against Smith in favor of 
both Desha and Sheppard, by which Smith is made to pay to 
both his partners, interest at the rate of eight per cent annually, 
upon all the capital both had in the firm, over and above the 
amount furnished by Smith; thus, on the first day of October, 
1842, he was charged with interest in favor of Sheppard to 
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the amount of $1851 ,’,°;, which would be the amount of in- 
terest that the capital furnished, over and above the amount 
furnished by Smith, would yield, if it had been loaned to a 
stranger and not employed by the firm; and on the first of 
October of each succeeding year, Smith was charged with in- 
terest upon the same principle, in favor of Desha and Shep- 
pard. Thus, Smith was charged with interest annually, at 
the rate of eight per cent., upon all the capital each of the 
other two partners had in the firm, above the amount furnish- 
ed by Smith. The bill alleges that the complainant was ad- 
mitted as a member of the firm upon terms of equality, and 
that this mode of computing interest in favor of his partners 
violates this principle of equality. 

The answers of both defendants admit, that the complainant 
was admitted as a partner of their firm at the time stated in 
the bill, and also admit that he was to receive one third of the 
profits, and was entitled to equal control as a partner in the 
management of the business; but they deny that there is er- 
ror in those charges, and insist that it was one of the termsof 
the agreement by which Smith was admitted as a partner, 
that he should pay interest to his partners in the manner in 
which it was charged in their books, and in the account cur- 
rent between them, which was settled in April, 1845; and 
they insist upon this stated account, as a bar to the relief 
sought by the bill. 

From this summary statement of the case, it is apparent 
that the main question, touching the merits of the controversy, 
is, to ascertain the terms of the partnership between Desha, 
Sheppard and Smith ; for it is tooclear to admit of argument, 
that if they were equal partners, and there was no stipulation 
in the partnership agreement, that Smith should pay them in- 
terest in the manner in which he was charged therewith, there 
would then be errors in the account; for Smith is made to pay 
the entire interest on capital used for the mutual benefit of 
the firm. This the law would not compel him to do, in the 
absence of a stipulation to that effect. But I think it is also 
equally clear, that if by the terms of the partnership, Smith 

-agreed to pay his partners interest in the manner in 
which he was charged, then there is no error in the accounts, 
and he has not been improperly or illegally charged with in- 
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- terest. Partners may enter into such stipulations respecting 
the division of the profits, or the advantages that each is to 
derive therefrom, as they see fit, (unless indeed their pretend- 
ed contract was a mere device or cover for usury;) and such 
contract being legal would form the rule, by which the rights 
of each, in the settlement of the joint affairs would be ascer- 
tained and adjusted: Coll. on Partnership, 54; Story on Part- 
nership, 28 § 23. We must, therefore, look to the pleadings 
and evidence, for the purpose of ascertaining whether Smith 
agreed, upon becoming a member of the firm, to pay his co- 
partners interest in the manner he was charged therewith in 
the account which he settled. The contract of partnership be- 
tween the complainant and the defendants was not reduced to 
writing, and it is admitted by the bill, as well as inthe answer 
of Sheppard, that the terms upon which Smith became a 
member of the firm were not discussed between him and 
Sheppard, and the answer of Desha in substance denies that 
the complainant became a partner upon any other terms, than 
those indicated by the account. He states that the terms of 
the partnership were agreed upon by Sheppard and himself; 
which were, that the profits were to be equally divided 
between the three parties, but that the complainant was to 
pay individually, to both Desha and Sheppard, interest an- 
nually at the rate of eight per cent., for any excess of capital 
both or either had or might have at any time, in the firm, 
above the amount that might be furnished by the complain- 
ant, and that these were the only terms ever proposed by De- 
sha t » complainant, and that he accepted them. The answer 
of Sheppard also insists, that these were the terms on which 
the complainant became a member of the firm of Desha, 
Sheppard & Co. In support of the answers, and to disprove 
errors in the accounts, the defendants mainly rely upon the 
entries contained in their books, by which the complainant 
was charged with interest conformably to the view of the part- 
nership agreement as contained in their answers, and also, 
upon the fact, that upon the dissolution of the firm by the with- 
drawal of Sheppard, the accounts between the partners were 
examined by Smith, the complainant, and by him settled 
without objections. It also appears, that these entries were 
made in the books of the firm about the time they repectively 
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bear date, and that Smith had free access to the books of the 
firm, though they were more particularly under the charge 
of Sheppard than of any other member of the firm. 

It isa well established principle, that entries in the books 
of a firm, to which all the members have had free access, are 
evidence for and against each partner in settling the partner- 
ship accounts ; such entries, at the least, must be considered 
as prima facie correct: Heart v. Corning, 3 Paige 566; 7 ib. 
483; Allen v. Coit, 6 Hill 318; Millandon & Son v. Sylves- 
ter, 8 La. R. 262-268; 11 Con. En. Ch. R. 269; Coll. on 
Partnership, Perkins’ Ed., Notel. But when the accounts 
between the partners have been made out and settled after 
full deliberation, they become much more stringent proof of 
their correctness ; for the settlement shows the assent of the 
mind, after an examination of the accounts, that they are cor- 
rect, and consequently that there is no false or erroneous charge 
contained in them ; and it requires clear and convincing proof 
of error, and further that this error was unknown to the party 
at time of the settlement, toinduce a court of equity to open 
the account thus settled. All the authorities agree, that the 
burthen of proof lies on him who complains of errors in a 
stated account, and errors which he does not clearly establish 
cannot be presumed to exist: Chappedilane v. Dechenaux, 4 
Cranch 306; Wilde v. Jenkins, 4 Paige 481; Langdon v. 
Roane, adm’r., 6 Ala. 518, and cases there cited. Hence, if 
the evidence leaves the mind in doubt whether there is error 
or not, the court must decide against the existence of the er- 
ror. In the language of Ch. Justice Marshall, “no practice 
could be more dangerous, than that of opening accounts which 
the parties themselves have adjusted, supported by probable 
or doubtful testimony.” 

Relying on this rule of law, a majority of the court, after 
a full and deliberate examination of all the evidence, and the 
circumstances connected with this cause, have come to the 
conclusion, that the testimony does not establish errors in the 
account; they think that, at the most, it only creates a doubt 
whether, by the terms of the partnership agreement, Smith 
was to pay his partners interest in the manner in which he 
was charged, and that testimony which only renders it doubt- 
ful whether the account is erroneous or not, is insufficient to 


open it, especially after it has been settled and paid. 
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For myself, however, I must say, that though I fully agree 
with the court on all the principles of law that have guided 
them to their conclusion of fact, yet, weighing the evidence 
and the circumstances connected with the cause, my mind is 
forced to a different conclusion, and I can but believe that 
the evidence clearly establishes errors, and that the complain- 
ant was not apprized of their existence at the time the 
account was settled and paid. I, however, do not deem it 
necessary to enter into an argument upon the facts, to show 
the train of reasoning that has led me to this conclusion; it 
could not influence the court, for we have deliberately dis- 
cussed and weighed all the evidence; it could not benefit the 
parties in interest, nor be of use to any one; it could only 
extend this opinion unnecessarily, and this I am not disposed 
to do. It is sufficient to say, that as a majority of the court 
are satisfied, that the evidence does not clearly show errors in 
the account, the decree must be reversed and the bill dis- 
missed ; and this renders it unnecessary to examine any other 
question raised in the argument. 


June 8.—This cause has been re-argued since the organiza- 
tion of the court with five Judges, and a majority of the 
court adhere to the decision delivered at the previous term. 
We all agree on the principles of law announced in the 
opinion, and a majority think the evidence insufficient clearly 
to establish error in the account. For myself, however, I 
still remain of the same opinion, and think the complainant 
entitled to relief upon the facts established by the pleadings 
and proof, and my brother Goldthwaite concurs with me. 

Let the decree of the Chancellor be reversed, and the bill 
here dismissed. 





PAULDING vs. LEE anp IVEY. 


1, Jt seems, that the eighth section of the bankrupt act of August 19, 1841, pro- 
vides a general limitation which is alike applicable to suits for the recovery of 
specific property and choses in action, and is not confined in its operation to 
suits for the recovery of property in which the defendant sets up an adverse 
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claim. (Per Dargan, C. J., and Chilton, J., the other Judges expressing no 
inion.) 
2. It is a general rule in equity that relief cannot be granted upon matters which 


are not alleged in the bill, although they may be proved, and that every ma- 
terial allegation must be put in issue by the pleadings. The decree must be 
predicated upon the allegations and the proof, between which there must be a 
substantial conformity. 

3. Where a bill is filed to enforce an express trust, alleged to have been created 
by the agreement of the defendant to receive and collect claims, for the securi- 
ty of a demand due the firm of R., S. & Co., proof of an agreement made by 
the debtor of R., 8. & Co. with the defendant, that the latter should receive and 
collect certain claims, and should pay the proceeds either to the debtor himself, 
or to three firms of which R., 8. & Co. was one, does not sustain the allegations 
of the bill. 


Error to the Chancery Court of Perry. 
Tried before the Hon. W. W. Mason. 


This was a bill filed by William K. Paulding, and it alleges 
that he is the owner of a receipt given by the defendant Lee, 
as an attorney at law, to Ross, Strong & Co., for certain de- 
mands due to said firm from Goodwin & Ivey, which receipt 
had been sold at a bankrupt sale by the assignee as a portion 
of the assets of Ross, Strong & Co: It is averred, that in 
July, 1834, an agreement was entered into between Jno. M. 
Ross, Silas Ivey and Lee, by which Ross, Strong & Co. were 
to leave their said demands against Goodwin & Ivey in the 
hands of Lee, as an attorney at law, for collection, and that 
Goodwin & Ivey should turn over to Lee notes on solvent 
persons residing in the neighborhood (their solvency to be 
judged of by Lee) sufficient in amount to pay off and dis- 
charge the demands so left by R., S. & Co. That this agree- 
ment was carried out—the notes were left with Lee, who 
proceeded to collect them, and has derived therefrom money 
sufficient to pay the demands mentioned in his receipt, but 
that he has failed to pay it over, or to give any list of the 
claims so deposited with him, and has fraudulently combined 
with Ivey, to convert the fund so raised from the collaterals 
to their own use, withholding from R., S. & Co. all informa- 
tion as to what he has done with the same. That Lee pre- 
tends that he has collected nothing from the claims, that they 
were insolvent; whereas the complainant avers they were 
good, and that enough of them were collected to pay the de- 
mands of R., S. & Co. 
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That said Lee was guilty of gross negligence and fraud, in 
failing to commence suit against Goodwin & Ivey, and failed 
to sue on the same until the spring of 1836. That Ivey had 
real and personal property sufficient to pay double the 
amount of said debts, which property Lee aided him in dis- 
posing of privately, and in removing to Mississippi portions 
of the personal property, with a view of defrauding R., S. 
& Co. 

That Goodwin & Ivey pretend to have obtained a dis- 
charge under the bankrupt act of 19th August, 1841, but the 
discharge is fraudulent, by reason of the wilful and fraudulent 
refusal on the part of Ivey to surrender certain articles of 
property which are described in the bill. That the receipt of 
Lee to R., S. & Co., was sold by the assignee in bankruptcy 
in 1840. 

This bill was filed on the 18th February, 1847. Lee and 
Ivey are both made defendants, and the prayer is for a dis- 
covery, and that they may be decreed to pay what has been 
received or collected from the collaterals, and such other sum 
or sums as might have been collected but for the fraud and 
negligence of the defendants; also, that the discharge of Ivey 
in bankruptcy be set aside and annulled. 

Lee and Ivey both answer, and deny that any such agree- 
ment as that set up in the bill was ever entered into, or that 
any notes were ever deposited by Ivey, for the firm of which 
he was a member, with Lee, for the benefit of Ross, Strong 
& Co., as charged. 

Lee states, in his answer, that he was the attorney at law 
for Goodwin & Ivey, and had received from them, for col- 
lection, certain notes, for which he had given no receipt ; that 
afterwards Ivey procured from him a receipt for said notes, 
specifying that when collected, the proceeds should be paid 
to said Goodwin & Ivey, or to the payment of certain claims 
in Lee’s hands for collection in favor of Turner & Lewis, 
Ross, Strong & Co., and Mott & Thompson; that these notes 
were sued upon in the name of Ross, Strong & Co.; one hun- 
dred and seventy-seven ;7,3, dollars only have been collected 
from them, fifty-five of which he has paid to Messrs. Turner 
& Lewis, and has their receipt therefor; he denies all com- 
bination with Ivey to defraud R., S. & Co., and avers that he 
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never refused to account or furnish information when called 
on; he insists that he has been guilty of no negligence or 
bad faith, but on the contrary, that he has fully discharged 
his duty as an attorney, both in respect to the notes left with 
him by Ross, Strong & Co., and those deposited by Ivey & 
Goodwin as above stated; he claims the benefit of the statute 
of limitations, and demurs generally to the complainant’s bill. 

The answer of Ivey substantially corresponds with that of 
Lee, respecting the notes transferred to the latter by the firm 
of Goodwin & Ivey; admits that he promised one of the 
members of the firm of R., S. & Co. to hand over to Lee 
notes and accounts to a large amount, for the use and benefit 
of R., S. & Co., Mott & Thompson, Turner & Lewis, and Jack 
F. Ross, but that Ivey & Goodwin never complied with this 
promise, and determined to make another arrangement with 
said effects. Said Ivey insists on the validity of his bank- 
rupt certificate of discharge, and demurs to the bill. 

Numerous witnesses were examined, and so much of their 
testimony as is important to be considered may be thus 
stated : - 

Norflett Goodwin, the late partner of Ivey, says, that said 
late firm was indebted to R., S. & Co. in the sum of about 
$2000 in 1833-4; that in the spring of 1834, the firm being 
in failing circumstances, it was agreed between him and Ivey 
that they should effect a compromise with their creditors, 
among whom were R., S. & Co.; that Lee was employed to 
aid them in this matter, and agreed to take their notes and 
accounts, an inventory of which was made out upon their 
ledger, amounting to eleven or twelve thousand dollars, many 
of which were good. He states there was no written agree- 
ment in regard to the compromise, and recollects no pledges 
of Lee, other than as an attorney at law, to collect the claims 
so placed in his hands so far and as fast as he could, for the 
benefit of the creditors. ‘‘ That the understanding between all 
the parties, viz: Ross, Strong & Co., Jack F. Ross, Turner & 
Lewis, Mott & Thompson, and John M. Mott, and the firm of 
Ivey & Goodwin was, that if none of the other creditors of the 
firm than those named should come into the arrangement, then 
those already named should derive the whole benefit of it; that 
Lee, the attorney for the firm, should take the books, papers, 


























JUNE TERM, 1852. 757 
Paulding v. Lee and Ivey. 








&c., of the concern, do the best he could with them, and get a 
full release from all the creditors above named in favor of said 
Ivey & Goodwin;” that before the claims of R., 8. & Co. 
were sent up, the firm of Ivey & Goodwin had employed said 
Lee as their attorney, and had paid him the sum of $200, but 
had not delivered over to him their claims. Witness also 
states, that finding on his return from North Carolina in 1835 
that Lee had brought suit against the firm of Ivey & Good- 
win in favor of R., S. & Co. and others, he inquired of him 
how he, being the attorney of Ivey & Goodwin in the matter, 
could bring suits against them in favor of the creditors of said 
firms above named, and was informed by Lee that the suit or 
suits had been brought by Ivey’s consent, and that it would 
be to the advantage of Ivey & Goodwin. 

John W. Mott states, that being informed by J. M. Ross at 
Ivey & Goodwin’s store that R., S. & Co. were leaving their 
claims with Lee for collection, and that Goodwin & Ivey had 
agreed to deposit claims with Lee to be collected for their 
benefit, he left his claim with said Lee, taking his receipt, 
with the understanding that it should be similarly secured; 
that he has called since on him to learn the condition of the 
claim, and has uniformly been informed that nothing has 
been derived from the assets placed in his hands. 

John Mc D. Ross deposes, that in July, 1834, he, being a 
member of the firm of R., S. & Cu., placed the demands of 
said firm against Ivey & Goodwin, amounting to $2000, in 
the hands of C. W. Lee, for collection, as an attorney at law; 
that Lee informed him he had received from I. & G. claims 
on different individuals, sufficient to secure the amount of 
their indebtedness to R., S. & Co.; that Ivey & Goodwin 
made an assignment, and applied to their creditors, of whom 
R., S. & Co. were among the number, and proposed the con- 
ditions of the assignment should be acceded to on or before 
the 28th or 29th July, 1834; that on the 19th of said month, 
witness proposed to Ivey & Goodwin that he would leave his 
claims with said Lee, to whom they promised, if the creditors 
should not perfect the assignment by consenting to it by the 
29th July, 1834, they (I. & G.) would place in the hands of 
said Lee good and solvent notes in said county, and known to 
said Lee to be good, sufficient to pay the indebtedness of I. & 
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G. to Ross, Strong & Co.; that he afterwards called upon Lee 
to pay the amount collected, but was informed by him he 
had not collected enough to pay the cost. 

Thomas Strong says, his understanding was, that all the 
claims placed by I. & G. in Lee’s hands, were for the benefit 
of R.S. & Co. and Jack F. Ross; that he called on said 
Lee in the summer of 1838, for settlement, but was answered 
by him that Ivey & Goodwin had made collections of all the 
good debts, and he had nothing left for R. S. & Co.; that he 
frequently wrote him on the subject, but received no answers. 

Clinton Ford proves, that he was the book keeper of Jack F. 
Ross; that in 1833, Goodwin & Ivey were indebted to said 
Ross in the sum of six thousand dollars, which, so far as 
the books of said firm disclosed, remains unpaid. He exhi- 
bits a letter written by the defendant Lee to J. F. Ross, dated 
24th March, 1835, asking for advice, whether he should ac- 
cept security of I. & G., in discharge of their indebtedness, to 
the .amount of twenty-five hundred dollars, or whether he 
should refuse this, and contend for the full amount of the 
claims, the collection of which depended, in his opinion, up- 
on the contingency, as to whether Goodwin did not remove his 
property from the State; stating also, that he was unable to 
say what amount would be finally realized upon the notes 
Goodwin & Ivey had delivered to him; that many of them 
were valueless. 

This witness also exhibits a letter from Ivey to J. F. Ross, 
dated on the same day with that from Lee, stating that Good- 
win had pocketed the funds which should have gone to the 
payment of the debts; that Lee was pressing the claims 
against the firm, in order to subject certain slaves in Good- 
win’s possession, to their payment; that the proceeds of 
these, with what he can collect from the notes left with him, 
will render the creditors of the firm tolerable secure. 

The depositions of Ivey and Brown fully sustain the an- 
swers; that of Ivey is attacked by several witnesses, who 
prove his general character, such as to render him unworthy 
of credit, while on the other hand, a larger number prove 
him to be a man of good reputation for truth and veracity. 

The record contains much proof, showing payments made 
to Lee on certain notes placed in his hands by Ivey & Good- 























JUNE TERM, 1852, = 769 


Paulding v. Lee and Ivey. 





win, and some of them sued on in the name of Ross, Strong 
& Co. 

It appears also, that the receipt given by Lee to Ross, 
Strong & Co., embraced claims amounting to seventeen hun- 
dred and sixty-six dollars, and was purchased at the bank- 
rupt sale, by one Livingston, and by him transferred, with- 
out recourse, to the complainant, on the 16th May, 1845. 

The complainant also read the answer of the defendant 
Lee, made to a previous bill, in which he admits the receipt 
of certain claims for the sole benefit of Ross, Strong & Co.; 
but this is noticed in the present answer, and stated to be 
a mistake, which subsequent investigation, and a confer- 
ence with Ivey, to whom a receipt was given for the claims, 
enables the defendant Lee to set right. 

The Chancellor, upon a full hearing on bill, answers, ex- 
hibits and proof, dismissed the bill, and his decree is here as- 
signed for error. 


GARROTT and SEWALL, for plaintiff in error: 

I. Ivey was an incompetent witness for his co-defendant, 
because, 

1. He was a party to the suit, directly interested in the 
event of it, and at least liable for the cost. Allison v. Alli- 
son, 7 Dana, 90; Holman v. Bank of Norfolk, 12 Ala. 370. 

2. He is charged in the bill as a particeps fraudis, colluding 
with his co-defendant to complainant’s injury, &c. Whipple 
v. Lansing, 8 John. Ch. 612; Pope v. Andrews, 1S. & M. 
Ch. 185; Eckford v. DeKay, 6 Paige, 565; Chambers vy. 
Chalmers, 4 Gill & J. 420; Breedlove v. Stump, 3 Yerger, 
257; Ormsby v. Bakewell, 7 Ham. 98. 

8. Whether liable or not, he made an active defence, re- 
sisting complainant’s claim, demurring to bill, examining 
witnesses and actively mixing in the litigation. And this 
alone would make him incompetent, even if he had disclaim- 
ed. Holman v. Bank of Norfolk, 12 Ala. 370. 

II. The bill is not multifarious. It is single as to the sub- 
ject matter and relief sought, and the defendants are directly 
connected with the subject matter, the one deriving from the 
other, and both colluding together in regard to it. Planters’ 
and Merchants’ Bank v. Walker, 7 Ala. 926 ; Watson v. Cox, 1 








760 ALABAMA. 
Paulding v. Lee and Ivey. 

Ired. Ch. 389; Parish v. Sloan, 3 ib. 607; Vaun v. Harzch, 
2 Dev. & Batt. Ch. 31; Wheeler v. Clinton Co. Bank, Harr. 
Ch. 449. Multifariousness is confined to cases where the 
case of each defendant is entirely distinct and separate in its 
subject matter from that of his co-defendants. Kennedy v. 
Kennedy, 2 Ala. 571; Pleasants v. Glasscock, 1 S. & M. Ch. 
17; Wright v. Shelton, ib. 399. The court in this case can 
go on, and do complete justice between the parties before it, 
and without injury to the rights of any other persons. There 
is no proof sustaining the statement in the answer, that other 
persons have any interest in this controversy. Indeed, such 
statement is indefinite, and therefore it was not necessary to 
make them parties. Batre v. Auze, 5 Ala. 173. If Mott & 
Thompson, and others named in the answer, were proper par- 
ties, the failure to make them parties was no ground for dis- 
missing the bill, unless upon being required to amend the 
complainant refuses to do so. Singleton v. Gayle, 8 Por. 270; 
Toulmin v. Hamilton, 7 Ala. 362; Hunt v. Wickliffe, 2 
Por. 201; Thompson v. Clay, 1 J. J. Marsh. 413; Cooper v. 
Gunn, 4 B. Mon. 594. They were not proper parties. Dias 
v. Bonchaud, 10 Paige, 445; 2 Story Eq. 

III. Chancery has jurisdiction in this case on the following 
grounds: 

1. It is a trust, which the Court of Chancery will enforce. 
2 Story Eq. p. 405, § 1041. 

2. For account and discovery. 1 Story Eq. § 458. 

8. Agency. Pendleton v. Wamburzie, 4 Cranch, 73 ; Post 
v. Kimberly, 9 John. 470-493; Mackenzie v. Johnston, 4 
. Madd. 874. Nor is ita bar to a bill in equity to enforce a 
trust, that an action at law for money had and received can 
be maintained. New York In. Co. v. Ronlet, 24 Wend. 505; 
23 Pick. 148, 153. 

IV. And the suit was properly brought in the name of the 
complainants; for a court of equity recognizes an assignment 
of a chose in action, and will enforce it in favor of the assig- 
nee. 2Story Eq. § 1040, and same p. 392; ib. § 1057, and 
p. 424, § 1057, a. The complainant was not a volunteer, but 
a bona fide purchaser, for a valuable consideration ; not of a 
mere right to bring a suit, but an actual chose in action, the 
evidence of which was in the possession of his assignor, and 
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was delivered to him. See references above. A thing in 
trust is a matter of alienation. 2 Story Eq. 974, a. 

V. The limitation of two years, in the bankrupt act, is no 
bar to this suit; because, 

1. By the terms of the act the limitation extends only to 
suits, “by or against such assignee, (the assignee in bank- 
ruptcy,) or by or against any person claiming an adverse in- 
terest, touching the property or rights of property, &c.” 5 Stat. 
at Large, pp. 446-7, § 8. In this case, neither the assignee 
in bankruptcy, nor any one claiming an adverse interest, is 
suing. Hence, by the terms of the act, the limitation does 
not apply. Ex parte Christy, 3 How. 292, 311, 318. And 
that such is the proper construction is manifest from the tenth 
section of the act; and the court will not extend the terms of 
the act by implication or construction. 

2. The repeal of the bankrupt act, (8d January, 1843,) was 
a repeal of this limitation of two years, and left the preserip- 
tion where it was by the laws of the State. There was no 
saving in the repealing act of this two years, or of any pro- 
vision in said act, except so far as to proceedings which were 
pending in said District Courts. The case then, as to limita- 
tion, falls within the rule laid down in Henry and Wife v. 
Thorpe, 14 Ala. 103; Nichols v. Haskins, 16 Ala. 619; Cox 
v. Davis, 17 Ala. 714; Piatt v. Vattier, 1 McLean, 146. 

VI. The statute of limitations of six years is not a bar to 
this suit; because, 

1. It is not sufficiently pleaded or relied on in the answer. 
The plea is, that as to the negligence charged, it took place 
more than six years before suit brought, and he “ insists on the 
benefit thereof.” The plea is no defence as to the money 
collected and withheld, or converted to his own use, which is 
the gravamen of the charge, but only to the negligence in not 
making the debt out of Ivey, which was but an incident of 
the abuse of the trust confided to him. Now, the rule is, 
“that every plea must rest the defence upon a single point 
creating of itself a bar to the suit.” Goodrick v. Pendleton, 3 
John. Ch. 884; Allen v. Randolph, 4 ib. 698; Meeker v. 
Marsh, Saxton, 198; Story Eq. Pl. p. 317, § 661. 

2. Ifthe statute applied and was well pleaded, it would 
not commence running until a demand and refusal. Lever vy. 
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Lever, 1 Hill Ch. 62-67; McBroom v. The Governor, 6 Por. 
32; Kidd v. King, 5 Ala. 84. Lee denies in his answer that 
any demand was made on him prior to the first suit ; and in 
his answer to that suit he expressed his willingness to ac- 
count, or arbitrate the matter. And in case of an agency 
or trust for the collection of money, the right to sue does not 
exist, and of course the statute of limitations does not com- 
mence running, until the money has been collected by the 
agent or trustee. Scott v. Osborne, 2 Munf. 413, 420. Lee 
states in his answer that he collected one claim in 1842, and 
no where states when he made any other collections. The 
acknowledgment of the liability in the answers of Lee, de- 
feated the operation of the statute of limitations. 20 John. 
576, 586. 

8. Because Lee concealed his acts, and failed to give infor- 
mation. This was fraud, and a party cannot avail himself, 
in bar of claims prosecuted against him, of a lapse of time 
brought about by his own improper conduct. 2 Story Eq. § 
1421, and n. 2, 3; Richardson v. Jones, 3 Gill & J. 153, 188; 
1 Story Eq. §§ 207, 210, 219. 

4, Because it is a case of direct, express trust, continuing 
and unexecuted, which is within the exclusive jurisdiction of 
the Court of Chancery, and such a trust is not within the 
statute of limitation. 2 Story Eq. §§ 962, 954; Proost v. 
Gratz, 6 Whea. 481, 487; Cook v. Williams,1 Green. Ch. 
209; Redwood v. Reddick, 4 Munf. 222; Kane v. Bloodgood, 
7 John. Ch. 90; McNair v. Ragland, 1 Dev. Ch. 533: 2 Story 
Hq. §§ 1039, 1040, 1041. At least, until the trustee has 
openly refused to execute the trust and denied the title of the 
cestut que trust, or practiced a fraud which has been discovered, 
and then the statute will commence running only from the 
discovery or knowledge by the cestw que trust of such refusal, 
denial or fraud. Talbot v. Todd, 5 Dana, 190, and cases 
above cited; and asa bailment, the statute does not apply. 
Collier v. Poe, 1 Dev. Eq. 55; Story on Bailments, § 2; Pin- 
kerston v. Brewster, 14 Ala. 315. This is not a case of con- 
current remedies at law and in equity. There is no remedy 
at law. A discovery is necessary, also an account; it is a case 
of fraud, and a case of trust. If Lee has collected more than 
enough to pay one debt, the surplus belongs to Ivey. A 
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court of law could not adjudicate the rights of the parties. 
2 Story Eq. p. 294, §§ 962, 964. A trust may be created and 
proved by parol, whether express or resulting, except as to 
real estate, which is within the statute of frauds. Lord'v. 
Lowry, 1 Bail. Ch. 510; Martin v. Greer, 1 Geo. Dec. 109; 
14 Maine, 281; 5 John. Ch. 1. Ivey’s discharge as a bank- 
rupt is no bar to the suit against him, for the decree of. dis- 
charge is void, the court having no jurisdiction. 


CLARKE & Moork, contra: . 
I, The complainant’s bill should have been dismissed : 


1. Because it seeks relief as to two separate and distinct 
matters, against different persons, and prays for two separate 
and distinct decrees. In such a case, the court, of its own 
motion, will dismiss the bill: See 1Story’s E. P. § 281, note 
1; Greenwood v. Churchhill, 1 Mylne & Keene, 546; 7 E. 
C. Rep. 163. 

2. Because there was a remedy at law, if he had a remedy 
anywhere. 

3. Because the bill shows that complainant has purchased 
a mere right to bring a suit in equity, for an alleged fraud ; 
which is against public policy, and will not be encouraged by 
a court of chancery. 2 Story’s Equity Jurisprudence, § 
1040, G. 

4. Because the bill shows, that no suit was instituted on the 
receipt, until after the lapse of more than two years from 
the decree in bankruptcy. See Bankrupt Act, § 8,10; Com- 
yges v. McCord, 11 Ala. Rep. 9384; 18 ib. 888; 17 ib. 372; 
18 ib. 250. 

5. It was the duty of the assignee in bankruptcy to sue 
upon the receipt. Bankrupt Act, § 10. 

II. The answer and evidence show a state of facts, that 
would prevent the complainant from proceeding without 
making Mott & Thompson, Turner & Davis, and Jack F. 
Ross, parties to the bill. The chancellor, in deciding the 
case, must pass upon the rights of these parties. This he 
could not do, unless they are properly before the court. Sto- 
ry’s E. Jurisprudence, § 1526; Story’s E. Pleading, §§ 72~78- 


74-75-76. 
III. The court will not entertain this bill, because of the 














staleness of the claim. 2 Story’s Eq. Jurisprudence, § 1520, 
and notes; 9 Peters’ 417; 1 Howard, 167-168; ib. 192-8; 
3 Brown’s Ch. Rep. 640. 

IV. The bill charges an express and direct trust. The 
proof shows that there was no trust. The law never implies 
a trust, nor will the court presume one. Hill on Trustees, 144, 
note. 

V. If there be a trust in this case, it must have been cre- 
ated by parol declarations; and to create a trust by parol 
declarations, the words must amount to a clear and explicit 
trust, and must point out the beneficiaries with certainty. 
Ib. 59. 

VI. A trustee is one to whom the legal title to property is 
conveyed, for the use and benefit of others. 4 Kent, 305; 
Hill on Trustees. 

VII. The proof shows, that the claims were placed in 
Lee’s hands, as an attorney, and in no other capacity. 

VII. The defendant having denied all the material alle- 
gations in the bill, and the complainant having failed to 
sustain a single allegation, by even one witness, the chancel- 
lor was compelled to dismiss the bill; and more especially, 
when all the material matters in the answer are sustained by 
two witnesses. 

IX. The small discrepancies in the answer of the defendant 
Lee may be readily accounted for, if we consider the great 
lapse of time which intervenes between the transaction and 
the date of the answer; and the further fact, that he kept no 
books ; that many of the claims were small, many insolvent ; 
and that he was attorney for Jack F. Ross, Ross, Strong, & 
Co., Turner & Lewis and Mott & Thompson, as shown by 
the proof. 

X. The complainant is a mere speculator in bankrupt 
claims, and is not entitled to the tender consideration of the 
Court of Chancery, to enforce a pretended claim, which oth- 
ers were too conscientious to prosecute. 2 Story’s Kq. Jur. 
§ 440, note 5. 


CHILTON, J.—Nearly thirteen years were allowed to pass 
between the time of giving this receipt by the defendant, Lee, 
and the period when he was called upon judicially to account 











_ JUNE ‘TERM, 1852. _ 765 





chen: plbeiaeiet te "Paulding v. Lee and Ivey. 
for the claims embraced in it, and the collaterals which, it is 
alleged, were turned over to him by Ivey & Goodwin, to se- 
cure their payment. It is, therefore, by no means surprising, 
that we should find much conflict in the pleadings, as well as 
the proof, consequent upon the imperfect hold which the 
memory usually has upon facts which have transpired so 
many years since. While, however, this consideration should 
induce the court to place the most charitable construction 
upon the testimony, attributing any apparent conflict rather 
to the frailty of the memory, than to any disposition willfully 
to pervert the truth ; nevertheless, the burthen of making full 
proof, which is devolved upon the complainant, should not 
be lessened because by his delay he has rendered such proof 
more difficult to obtain. 

The receipt, which is made the foundation of this suit, was 
sold and transferred, as appears by the written assignment 
endorsed upon it, by the assignee in bankruptcy, on the 14th 
May, 1843, and this bill was not filed until the 18th of Feb- 
ruary, 1847. The first question, therefore, which arises upon 
the demurrer, is, can this suit be maintained after the lapse of 
two years from the discharge in bankruptcy? To this I pro- 
pose first addressing myself. 

By the provisions of the bankrupt act of 19th August, 
1841, the assignee was vested with all the rights, titles, pow- 
ers, and authorities, to sell, manage, and dispose of the bank- 
rupt’s property and rights of property, as fully, to all intents 
and purposes, as if the same were vested in, or might have 
been exercised by the bankrupt, before or at the time of the 
bankruptcy. 

Conceding that the right to dispose of this receipt vested 
in the assignee, and that the sale not only passed the receipt, 
but all liability which the maker of it had incurred, either by 
reason of collateral undertakings to secure the demands men- 
tioned in it, or by negligence or fraud, we think it clear, that 
he could by his sale transfer no greater interest than could 
Ross, Strong & Co. before their bankruptcy. He may sell 
“as fully,” says the act, as if the same were vested in, or 
might be exercised by the bankrupt, but he can do no more. 
The result is, that upon this hypothesis, he may by his sale 
transfer an equitable title to the chose in action—a right to 
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use the name of the assignee to recover in an action at law 
upon the receipt, for a violation of the contract evidenced by 
it, indemnifying him against the cost; or, if there be a remedy 
also in equity, then a right to file a bill, bringing the legal 
holder of the receipt before the court as 4 defendant, so as to 
estop him from afterwards asserting the legal title to the an- 
noyance of the defendant, Lee. 

We had occasion recently to consider this question, in the 
case of Camack v. Bisqua, 18 Ala. Rep. 286, in which we ar- 
rived at the conclusion above attained ; and a re-examination 
of that case has failed to satisfy us, that the principle asserted 
by it is incorrect. 

The legal right of action, if any exists, being in the as- 
signee, could he maintain an action, after the expiration of 
the two years named in the eighth section of the bankrupt 
act? If he could not, and the legal title be barred, it is very 
clear that the title to equitable relief, dependent upon it, is 
also barred. Angel on Lim. 25; Hovenden v. Lord Annes- 
ley, 2 Sch. & Lefr. 329; 12 Peters’ Rep. 56. 

The eighth section of the bankrupt act provides, first, for 
conferring jurisdiction upon the Circuit Courts of the Union, 
concurrent with the District Courts in the same district, of all 
suits, both in law and in equity, which may be brought by 
the assignee of the bankrupt against any person or persons 
claiming an adverse interest, or by such person against such 
assignee, touching any property or rights of property of said 
bankrupt, transferrable to, or vested in such assignee; sec- 
ond, a limitation, not for the particular class of suits above 
mentioned only, but a general limitation, applicable to 
suits at law or in equity, i any case, and in any court whatso- 
ever, in which such suits may be brought, either by or against 
the assignee, or by or against any person claiming an adverse 
interest, touching the property or rights of property of the 
bankrupt. This limitation is, two years after the declaration 
and decree of bankruptcy, or after the cause of suit shall have 
first accrued. It is quite reasonable to suppose, that Con- 
gress designed to provide a short statute of limitation to liti- 
gation arising out of the administration of bankrupts’ estates. 
One object was, to speed the settlement of estates, all the 
proceedings in‘reference to which, the tenth section declares, 
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“ghall be finally adjusted, settled, and brought toa , close, ix in 
two years, if practicable.” Another was, to make the law a 
measure of relief for the country in its then embarrassed 
condition, which relief would hardly have been secured by a 
release of the unfortunate debtor from his obligations, and at 
the same time subjecting all those having business connec- 
tions with him to the most embarrassing litigation, until it 
should be terminated by the statutes of limitations of the sev- 
eral states. 

These statutes are various in the different states; whereas 
the law, as contemplated by the constitution, was designed 
to operate uniformly. This uniformity could not result, in 
the absence of a uniform limitation, as applicable to suits to 
recover the bankrupt’s effects. 

Now, unless this limitation is found in the eighth section, 
above referred to, the act contains none, except as applicable to 
cases where an adverse claim is set up to property or rights of 
property ofthe bankrupt. Perhaps it would be difficult to find 
a substantial reason for prescribing a limitation to suits for 
the recovery of specific property, which would not equally 
apply to suits for the recovery of money, or for a breach of 
duty. Upon the whole, I am of opinion, that the framers 
of the law very reasonably supposed, that the country 
might labor under much embarrassment, from the numerous 
suits and protracted litigation consequent upon the purchase, 
in many cases at a very trifling cost, of doubtful claims; and 
it was to meet this, and provide a general limitation, as ap- 
plicable to suits, not only where property was claimed ad- 
versely, but in any and every case, and in every court, that 
this provision was inserted. 

This conclusion is not only sustained by reason and a just 
and proper analysis of the act itself, but by the former deci- 
sions of this court. 

In Comegys v. McCord, 11 Ala. Rep. 932, which was an 
action of detinue for a receipt given to the bankrupt for 
notes, it does not appear what claim the defendant set up to 
the receipt, or whether it was adverse or otherwise. This 
inquiry was not deemed a matter of importance, and no point 
was made in the decision respecting it. The court, after 
referring to the latter part of the eighth section of the bankrupt 
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law, says: “The limitation is general, prohibiting suits by or 
against the assignee in any court after the lapse of two 
years,” é&c. 

In Harris, Assignee, v. Collins & Cartright, 13 Ala. Rep. 
888, we held the two years limitation applied to an action of 
debt, upon a lease reserving rent to the bankrupt. See also 
Archer v. Duval, 1 Branch’s Rep. 219. 

I am aware that a different construction has been placed 
upon this clause by the Supreme Court of Maine, in Carr v. 
Lord, 29 Maine, (16 Shep.) 21; but I feel satisfied that decision 
cannot be supported as a “correct exposition of the law upon 
this subject.” 

A similar decision has been made in Pennsylvenia, (Union 
Canal Company v. Woodside, 1 Jones’ Rep. 176,) cited in 10 
U.S. Dig. p. 62 § 10; but I have been unable to procure the 
volume containing it. 

2. But if the foregoing position be erroneous, it is exceed- 
ingly clear this decree must be affirmed upon another ground. 
In McKinley v. Irvine, 18 Ala. Rep. 698, we said; ‘The 
general rule is, that relief cannot be granted upon matters 
not charged in the bill, although the same may appear in 
evidence; for the decree must be predicated upon the allega- 
tions, as well as upon the proof.” And the reason for the 
rule is, that the defendant is entitled to -be informed by the 
bill what the suggestions and allegations are, against which he 
is to prepare his defence. Story’s Eq. Pl. § 257. The rule 
requires that every material allegation should be put in issue 
by the pleadings, so that the parties may be duly apprized 
of the essential inquiry, and may be enabled to collect testi- 
mony in order to meet it. James v. McKernon, 6 John. 
Rep. 564. See the cases referred to in McKinley v. Irvine, 
supra. 

The equity of the bill in the case before us consists, not in 
the right which the complainant has to proceed against Lee 
for a breach of his obligation, as contained in the receipt, in 
failing to collect, or refusing to pay over, moneys upon the 
demands mentioned in said receipt ; for this right could have 
been adequately asserted in the common law court, and con- 
stitutes no ground fora resort to a court of equity. Standi- 
fer v. McWhorter, 1 Stew. Rep. 532; Bibb v. McKinley, 9 
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Por. 686; Herring v. McEldery, 5 Por. 161. Neither does 
the fact, that the complainant has no right to proceed at law 
to recover the sums which he insists are due him from the 
defendant except in the name of the assignee in bankruptcy, 
confer jurisdiction upon the equity court. McGehee v. 
Dougherty, 10 Ala. Rep. 863. 

But the true ground, and the only one upon which the bill 
may be successfully defended, is, that Lee, having received and 
receipted for the demands of Ross, Strong & Co., agreed with 
that firm, through one of its members, to receive good notes 
and accounts on solvent individuals in the neighborhood, of 
value sufficient, when collected, fully to pay off and discharge 
said claims of R. S. & Co.; that Ivey, in conformity to said 
agreement, placed in Lee’s hands said notes and accounts, 
amounting to three thousand dollars, in trust to be collected 
and appropriated by said Lee to the payment of said claims 
to R. 8S. & Co., and that Lee refuses to account for these 
claims so received in trust. This agreement, creating a direct 
trust, coupled with the refusal of Lee to execute or carry it 
out, constitutes the gravamen of this bill. 

When, however, we come critically to examine the record, 
it is quite apparent that no such agreement or trust is shown 
by the proof. The answers of both Lee and Ivey deny it, 
and there is not a witness who proves it. 

John M. Ross, through whom it is alleged the agreement 
was made, states, that he wasinformed by Lee that he (Lee) 
had received claims from Ivey & Goodwin on different per- 
sons, sufficient to secure the amount of indebtedness of I. & G. 
to R. S. & Co.; but the other proof very clearly shows how 
these claims were deposited with Lee ; and this witness states, 
that I. & G. had made an assignment, and proposed to their 
creditors to accede to the conditions named in it by the 28th 
or 29th July, 1834; that on the 19th July, 183+, said witness 
went to Ivey & Goodwin, and proposed to them, “that he 
would leave his claims in the hands of Lee, and to whom 
they, the said I. & G., promised that if, on the termination of 
the assignment, (that is, the 29th July, 1834,) such assign- 
ment should not be perfected, by the creditors of Ivey & 
Goodwin not agreeing to it, then the said I. & G. agreed to 
place in the hands of said Lee good and solvent notes, and 
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accounts due from people in that county, known to said Lee 
to be good, sufficient to pay the indebtedness of said I. & G. 
to R. 8S. & Co.” What the conditions of this assignment 
were, or whether the creditors ever agreed to them, or 
perfected the assignment, is not shown by this witness. 
Indeed, he does not state that any claims were ever placed by 
I. & G. in Lee’s hands under this agreement; but merely, that 
Lee informed him that he had claims which he had received 
from I. & G., sufficient to secure the amount of I & G.’s 
indebtedness to R.S. & Co.; but he did not state, nor does it 
otherwise appear, he had authority thus to appropriate them. 

The witness Goodwin, who was examined by the com- 
plainant, and who was a member of the firm of I. & G., says, 
he had ample means of knowing the situation of the firm, 
having access to all the books and papers of the same; and 
he testifies that the notes and accounts of said firm were 
turned over to Lee for the benefit of all the creditors, and 
that Lee was employed by the firm of I. & G. to obtain them 
a release from all their liabilities, by procuring the acceptance 
by the creditors of the compromise, as he calls it; that it was 
understood and agreed, that if no other creditors of the firm 
of I. & G. should come into the arrangement, than Ross, 
Strong & Co., Jack F. Ross, Turner & Lewis, Mott & Thomp- 
son, and John M. Mott, then these creditors should derive 
the whole benefit of the said arrangement. This witness 
attaches a schedule of the claims, so placed in the hands of 
Lee, for the benefit of the creditors of the firm, to his deposi- 
tion. So that, according to the proof made by this witness, 
the contract under which Lee received the notes was totally 
different from that set out in the bill. 

But it is unnecessary to set out in this opinion the proof 
made by the several witnesses, as it would render it too 
prolix. It is sufficient to state, that after a most careful ex- 
amination of the several depositions taken by complainant, 
we find no witness who proves the agreement set up in the 
bill. ‘While on the other hand, as previously observed, the 
answers positively deny it, and the deposition of Brown, who 
states he was the clerk of Ivey & Goodwin during the whole 
time they were engaged in the mercantile business, and had 
a ‘perfect knowledge of their transactions, goes directly to 
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sustain the answer of Lee, and to prove that the latter 
received claims amounting to between four and six hundred 
dollars from I. & G., and was authorized to pay what he 
might. collect to Turner & Lewis, Mott & Thompson, and 
Ross, Strong & Co., or to Ivey & Goodwin. Although suits 
were brought on some of these claims in the names of Ivey 
& Goodwin, for the use of Ross, Strong & Co., and in some 
instances the money collected, yet, taken in connection with 
the proof in the case, this fact fails to sustain the title to 
relief made by the bill. There were several firms to whom 
Lee was authorized to pay the money when collected, and it 
is not remarkable that he should have used the name of one 
of them, instead of cumbering the action by using the names 
of all. 

The admission contained in the previous answer of Lee, 
that he held these claims for the sole and exclusive use of 
Ross, Strong & Co., explained, as we have said in the state- 
ment, is not sufficient to warrant the relief prayed. Lee is 
but the trustee of the fund, and his admissions ought not to 
defeat the right of the other parties who are the beneficiaries. 
Besides, if he had made the admission in this suit, and the 
fact had been positively denied by his co-defendant, as it is, 
such answer could not be received in evidence against his co- 
defendant. 

But the complainant’s own proof satisfies us that Lee was 
mistaken in his first answer, and this mistake should not in 
equity be visited with the consequences of an estoppel. Estop- 
pels are not favored in equity, and a court of chancery will 
never allow an innocent mistake of fact, which does not materi- 
ally interfere with the rights of the opposing party, so to ope- 
rate. The previous answer, in view of which this bill may have 
been filed, could well have been considered with reference to 
the cost; but it gives no title to relief, under the circum- 
stances of this case. 

In any aspect in which the proof can be viewed, it is very 
clear, that to afford relief upon it, the complainant would 
recover upon a state of case different from that he makes by 
his allegations, or upon an agreement materially variant from 
that set up by him. We haveseen this is not allowable. It 
follows, therefore, that the Chancellor did not err in refusing 
the relief prayed. 
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This view renders it unnecessary, and perhaps improper, 
that we should decide the other questions raised upon the 


argument. 
The Chief Justice fully concurs with me in both of the 


foregoing positions; but my other brethren, fully concurring 
in the last position, prefer to be considered as expressing no 
opinion as to the construction of the eighth section of the bank- 
rupt act. 

Let the decree of the Chancery Court be affirmed. 


: McNEIL vs. MACON’S Apmr. 


1, When a claim against an insolvent estate is properly filed in the Court of Pro- 
bate, and its validity is not contested by the administrator, or a creditor in the 
name of the administrator, in the manner prescribed by the act of 1843, the affi- 
davit of the claimant is sufficient to establish it. In such case, the Judge of 
Probate has no power to call for other proof; if the affidavit is regular, it only 
remains for him to allow the claim, and charge the estate with its payment 
pro rata, 

2. When the record shows, that a claim against an insolvent estate was properly 
filed in the Court of Probate, verified by the affidavit of the claimant, and that 
other evidence as to its validity was afterwards adduced before the judge, who 
rejected some of it, and considered the remainder insufficient to establish the 
claim, which he consequently refused to allow; and it is not shown by the re- 
cord, either affirmatively or by fair implication, that the administrator, or any 
creditor in his name, ever called in question the justness or validity of the 
claim, nor that any issue was made up to test it, the proceeding is wholly with- 
out authority of law, and the judgment of the court rejecting the claim will be 
reversed on error. 

(Chilton, J., dissenting, held, that in such case, if the record fails to show that the 
plaintiff in error raised any objection in the court below to the mode of pro- 
cedure, or that he was forced to adopt it, or that a jury was denied him; and 
the only errors assigned are, the rejection of the claim and the exclusion of the 
evidence, then the bill of exceptions should be construed most strongly against 
him, and the Appellate Court should presume, that a formal issue was waived, 
and that the plaintiff consented to substitute the judge for the jury, in which 
case the decision of the court could not be reviewed, except in the exclusion of 
the evidence.) 

3. In such case, the rejection of the claim is a final judgment, which will support 
a writ of error. 


ERROR to the Court of Probate of Dallas. 
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It appears, by a recital in the record, that the estate of Ma- 
con had been declared insolvent, and within the time pre- 
scribed in the statute McNeil filed a claim in the clerk’s office, 
verified by his own affidavit. This claim consisted of a title 
bond made by Macon to McNeil for a half section of land, 
which is described in it. McNeil made oath that he had paid 
all the purchase money, and that Macon had failed to make 
title to the lands, although he had demanded one of him; 
that the title of the land was in Macon’s father, who was em- 
barrassed, and against whom judgments were obtained, and 
execution issued, under which the land was sold by the sheriff 
of Macon county ; that the title never was in Wm. R. Macon; 
affiant claimed, on account of this breach of covenant, that 
he was entitled to demand, and have of. the estate of Macon 
the amount of the purchase money, with interest; which he de- 
poses have never been paid to him. The record does not show 
that the claim was objected to in the manner prescribed by 
the statute. Clay’s Dig. 194, §11. Nor does it show that 
any issue was made up under this act. No decree of insol- 
vency is found in it, nor any thing to show such insolvency, 
except the caption of the record, which recites that the pro- 
ceedings contained in it, were had “In the matter of partial 
settlement of the estate of William R. Mason, deceased, duly 
declared insolvent ;” it then sets forth, in a bill of exceptions, 
a mass of testimony sufficient to establish the claim, a part of 
which was excluded by the Judge of Probate, and the re- 
mainder was held by him not sufficient to charge the estate 
with the payment of the demand. To his action, in this re- 
spect, exceptions were taken by the counsel of McNeil, and a 
bill of exceptions, which appears in the record, was signed 
and sealed by the judge. 

The decree of the court rejecting the claim is here as- 
signed for error. 





J. P. SaFFoLp, for plaintiff in error. 
LAPSLEY & HUNTER, contra. 


LIGON, J.—The proceedings in reference to the allow- 
ance or disallowance of claims against insolvent estates must 
be regulated by the provisions of the act of 1843 in relation 
to that subject. 
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By the ninth section of that act, it is provided that, ‘Every 
person, having any claim against such insolvent estate, shall 
file the same in the clerk’s office of the said court, within six 
months after such estate is declared insolvent; and every 
such claim shall be verified by the affidavit of the claimant, 
and the clerk shall give a receipt therefor to the claimant, his 
agent or attorney, and shall endorse on such claim the day on 
which the same shall be filed; and shall keep a docket or 
list of such claims, which shall, at all times, be subject to the 
inspection of the administrators and creditors of the estate; 
and if no opposition shall be made to the allowance of such 
claim, in the manner hereinafter provided, within nine 
months after the time when said estate was declared insolvent, 
such claim shall be admitted and allowed, as a goed and valid 
claim against the said estate, without further proof.” Clay’s 
Dig. 194, § 10. 

By this section, the manner of presenting and filing claims 
against insolvent estates is clearly pointed out, and in cases in 
which no opposition to their allowance is made, in the form 
required by the next section of the act, the affidavit of the 
claimant alone is sufficient to establish it. Under this section 
no discretion is given to the Judge of the Probate Court. 
When a claim is filed according to its provisions, and its va- 
lidity is not contested by the administrator, or a creditor in 
the name of the administrator, in the manner required by the 
tenth section of that act, he has no power to call for other 
proof; all that remains for him to do is, to see that the affida- 
vit is regular, and if this be so, to allow the claim, and charge 
the estate with its payment pro rata. 

The record in this case does not show, either affirmatively 
or by fair implication, that the administratrix, or any creditor 
in her name, ever called in question the justness or validity 
of the claim of the plaintiff in error, by filing objections in 
writing; nor does it any where appear, that an issue was 
made up to test it, or that any thing equivalent occurred in 
the Probate Court. From all that appears, the judge, mero 
motu, instituted an inquiry into the justice of the claim, heard 
some proof, and rejected other, and then pronounced against 
the validity of the claim, and refused to allow it. Such a 
proceeding is wholly without authority of law, and manifestly 
erroneous. 
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As the proceeding to contest the claim was not regulated 
by the tenth section of the act of 1848, (Clay’s Dig. 194; $11,) 
and consequently the writ of error sued out in this case can- 
not be predicated upon the fourteenth section of that act, my 
own opinion is, that it is prematurely sued out, no final order 
or decree having been made within the meaning of the act of 
1821. Clay’s Dig. 297, §4. But my brethren think differ- 
ently, holding that the rejection of a claim against an insol- 
vent estate by the Judge of Probate Court, is final as to that 
claim, and that-a writ of error will lie to this court under the 
statute last referred to. To this effect is the case of Short- 
ridge v. Hasley, Admr., 10 Ala. 520. In that case, however, 
the writ of error could have been sustained under the act of 
1843, for it was fully within the letter of that act, without 
resorting to the act of 1821, or in any manner invoking its 
aid. That portion of the decision I regard as a dictum, in- 
volving an erroneous exposition of the act referred to. As 
the writ of error is held to be regular by a majority of the 
court, I fully concur with them in the judgment of reversal. 

It may be proper to remark, that if the judgment in the 
court below was rendered more than nine months after the 
estate was reported insolvent, no contest on this claim can 
now take place in that court; for, after that time, the adminis- 
tratrix and creditors are not allowed by law to question its 
justice, or toimpeach its validity. The record sent up is very 
meagre, and probably defective; should this be the case, and 
the record below show that objections were there made, 
within the time and in the manner prescribed by the statute, 
(Clay’s Digest 194, § 11,) that court will proceed to try the 
issue made on such objections, as that section of the act di- 
rects; or, if nine months had not elapsed from the report of 
insolvency to the time the judgment was rendered in the Pro- 
bate Court, objections will be allowed until the expiration of 
that period, without taking into the computation the time the 
case has been pending in this court. 

Let the judgment be reversed, and the cause remanded. 


CHILTON, J.—I feel it to be my duty to dissent from the 
practice which I conceived is sanctioned by the opinion of 
my brethren in this case. 
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The record shows there was a contest respecting the validi- 
ty of McNeil’s demand, and he adduced before the judge 
much proof in relation to it, some of which was rejected, and 
the remainder was adjudged insufficient to support the claim, 
which was consequently rejected. The exclusion of the 
proof by the judge, and his decision upon that which was ad- 
mitted, in rejecting the claim, are assigned for error. True, 
no formal issue appears in the record ; but this is not assigned 
for error, and the rule of practice heretofore adopted is, to con- 
sider no matters not assigned. Minor’s Rep. 11-23-35 ; Steb- 
bins v. Fitch, 1 Stew. Rep. 180; Long v. Rodgers, 19 Ala. 
Rep. 328. It is said the rule goes farther, and justifies the 
court in declining to consider matters which, though assigned 
for error, are not insisted on in argument by the counsel. 
Cunningham vy. Carpenter & Watson, 10 Ala. Rep. 109. The 
general assignment that the court erred in rejecting the 
claim, does not in my opinion raise the question of error in 
allowing the parties to proceed in the absence of a formal is- 
sue. It was competent for the parties to have waived this in 
the court below; and I presume they did, or the objection 
would have been taken in that court, and assigned for error 
in this. 

Again: the statute requires the issue to be tried as at com- 
mon law, that is, by ajury; but the parties can waive a trial 
by jury, and submit the matter of contest to the adjudication 
of the judge. The bill of exceptions taken by McNeil, the 
plaintiff in error, and which must therefore be construed 
most strongly against him,’shows, that he submitted his proof 
to the judge, but fails toshow that he was forced to do this, 
or denied a jury, or that he raised any objection to this mode 
of trial. Then is it not the reasonable and legitimate intend- 
ment, that he consented that the court, instead of the jury, 
should decide upon the facts? I hold that it is, and that the 
verdict of the judge on the facts is as conclusive as if render- 
ed by ajury, and is no more the subject of revision by this 
court. Ethridge v. Malempre, 18 Ala. R. 565. If he erred 
in excluding the proof, however, that error may be reviewed, 
although he excluded it from his own consideration. 

Under the decision of my brethren, the presumption is in- 
dulged, against the regularity of thejudgment, and in favor of 
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the party excepting, that he submitted proof in support of his 
claim, the justice and validity of which were not impugned, 
and that the court actually rejected the claim, of the correct- 
ness of which there was some proof, although no objection was 
taken to its allowance. 

Thus, McNeil is enabled to speculate upon the chances ; 
for had the court allowed his claim, it were well, and the 
judgment founded on the judge’s finding irreversible; but 
having failed in the contest to obtain a judgment of allow- 
ance, he is permitted to reverse the decree rejecting the claim, 
because the record discloses no formal contestation. The re- 
sult, therefore, is that the case is sent back that a formal issue 
may be joined; and it may be, to return upon us with the 
same questions which have already been twice argued, but 
are left undecided. 


SMITH & LOVELESS, Apw’rs. vs. HALL. 


1. When a devisee’s undivided interest in real estate is sold under execution at 
law against him, and theland is afterwards sold under an order of the Court 
of Probate, for the purpose of distribution, the purchaser at the sheriff’s sale 
of the devisee’s undivided interest, cannot petition the Court of Probate for a 
distribution of the proceeds of sale, under the statute which allows devisees, 
legatees and distributees to have a distribution of the estate after the lapse of 
eighteen months, (Clay’s Digest, 196, $§ 23, 24,) (Dargan, C. J. and Ligon, 
J., dissenting.) 


Error to the Circuit Court of Tallapoosa. 
Tried before the Hon. J. J. Woodward. 


The defendant in error filed his petition in the Orphans’ 
Court of Tallapoosa County, setting forth, that John Loveless 
died’ in said county, after first having made and published 
his last will and testament, by which he devised certain lands 
to his wife for life, and to his children in fee at her death, to 
be equally divided among them; that there were ten chil- 
dren entitled to take under the will, among whom are John 
and Daniel Loveless, (the names of the others are also set 

4 








778 ALABAMA. 


" Smith and Loveless, Adm’ rs. v. Hall. 


forth in the petition ;) that Joseph C. Rawles, then sheriff of 
Tallapoosa county, after the death of the widow, became ad- 

ministrator with the will annexed of the elder John Love- 
less, and as such filed his petition in the Orphan’s Court, set- 
ting forth thatthe lands devised could not be fairly, equally, 
and beneficially divided among the parties in interest, without 
making sale of them; that an order was accordingly granted, 

and a sale made in pursuance thereof. At this sale the lands 
brought $300. 

The petition further alleged, that before Rawles, the ad- 
ministrator with the will annexed of John Loveless, filed his 
petition for the sale of the lands, and after the death of the 
widow of the testator, one John C. Holeman had obtained a 
judgment in the Circuit Court of Tallapoosa county, (in which 
the lands are situated,) against John and Daniel Loveless, two 
of the devisees under the will, upon which an execution 
issued to the coroner of Tallapoosa, which was levied upon 
the undivided interest which the defendants in that judgment 
had in the lands devised, which was sold, and the defendant 
in error became the purchaser; that the coroner made him a 
deed for the undivided interest of said John and Daniel, which 
was duly recorded. The petition further sets out, that after 
the purchase of the petitioner, and before the sale by the ad- 
ministrator with the will annexed, said administrator had re- 
ceived $111 for rent of the premises; that upon the expira- 
tion of his term office as sheriff, Rawles relinquished his ad- 
ministration, and paid over to the plaintiffs in error, who be- 
came administrators de bonis non with the will annexed, the 
purchase money and rents aforesaid, and that they yet have 
them in their hands; that the estate was not finally settled 
when the petition was filed, but more than eighteen months 
had ‘elapsed since the grant of letters of administration. 

He prays that the administrators de bonis non be compelled, 
by decree of the Court, to pay to him the portions to which 
John and Daniel Loveless would have been entitled under 
the will of John Loveless. 

On this petition citations issued to the plaintiffs in error, 
who appeared, and filed reasons why the prayer of the peti- 
tion should not be granted. They are numerous aud prolix, 
but may be resolved into two, to-wit: 1st. That the petitioner 
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had no such interest in the estate of the testator as would 
entitle him be heard in the Orphans’ Court; and, 2d, That he 
took no title to the premises devised by his purchase at the 
coroner's sale. 

The principal facts stated in the petition were admitted in 
the Orphans’ Court, and, without any bill of exceptions, were 
spread on the record at the request of the petitioner. The 
Orphans’ Court dismissed the petition. 

The case was taken to the Circuit Court by certiorari, where 
the judgment of the Orphans’ Court was reversed, and on 
the record sent up, the Circuit Court rendered judgment in 
favor of the petitioner, without requiring the execution of a 
refunding bond. 

From this judgment of the Circuit Court, a writ of error 
was sued out by the administrators with the will annexed, 
and the case brought here for revision. 

The judgment of the Circuit Court is here assigned for 
error. 





SEABORN WILLIAMS and J. FALKNER, for plaintiffs in error: 


1. Daniel and John Loveless had no such interest in the 
land as was the subject of levy and sale under execution at 
law, and, therefore, Isaac P. Hall acquired no right by his 
purchase from the coroner of Tallapoosa. 

2. The estate of Jno. Loveless was yet in the course of ad- 
ministration; the land was subject to be sold by the adminis- 
trator to pay the debts of John Loveless; the administrator 
did sell, as is shown by the record. 

8. If Hall acquired any title, it was legal; it will not be 
pretended he could have acquired any other. If legal, Hall 
had a right to enter into possession; if he had that right, 
ejectment was his remedy; if his title was not sufficient to 
support that action, it is good for no purpose whatever. 

4, While the land was in the hands of the administrators 
it was trust estate, the administrator having a paramount right 
till the close of the estate, or it was found that it was not 
needed to pay debts. 

5. The Orphans’ Court is one of limited powers; has no 
other than is given by statute. The power here sought to 
be exercised was never conferred, or intended to be conferred, 
on the Orphans’ Court. 
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6. It will not be pretended that the power of the Orphans’ 
Court is concurrent with the Court of Chancery in such cases. 
It is denied that either court could have given the remedy 
sought. If, however, the judgment creditor, whose judgment 
Hall claims through or under, had seen fit, at a proper time, 
and under proper circumstances, to have gone into equity, he 
could have done so, and subjected the interests of Daniel and 
John T. Loveless. 

7. The Orphans’ Court has no power to substitute a stranger 
for an heir, or a distributee of an estate by process of law, 
without the consent of the heir, and allow such stranger such 
rights as to allow him to come forward and petition for distri- 
bution in a part or whole of the estate. Such a proceeding 
has never before been entertained, and is without the slight- 
est foundation in law. 

8. Nothing but the legal title to real estate can be sold un- 
der execution. Clay’s Dig. p. 350, § 31. The legal title to 
an estate is in the personal representative until distribution, 
and consequently, is not subject to levy and sale under an 
execution against the heir. 10 A. R., 630. So far as the 
heir is concerned, the intestate’s equitable or legal title to land 
is the same, and passes in the same way. 2 A. R. 712. 
As to the title of the personal representative to the real estate, 
see 10 A. R. 60, and 10 A. R. 393, and cases cited on plain- 
tiff’s brief in that case. By the construction of the Orphans’ 
Court, it has no power to try questions of title to real estate; 
and to allow such a proceeding as this in the Orphans’ or 
Probate Court, would involve that court, as well as heirs and 
distributees of estates, in endless difficulties. 


HEFLIN, and BarNES & ALLISON, contra: 


1. The title to real estate descends to the heir upon the 
death of the intestate ancestor, and not to the personal repre- 
sentative, and the administrator has nothing to do with it, 
and has no right to meddle with the same, unless fora divis- 
ion among the heirs under the statute or to pay debts. 2 A. 
R. 663; ib. 717; 12 A. R. 588; 15 A. R. 228 and 12 A. R. 
391. 

2. And the heir has such an interest in the land so descend- 
ed, from his ancestor, as may be taken for his debts under an 
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an execution against him before distribution, or any action in 
the Probate Court; and the purchaser at the execution sale 
takes the title of the heir, subject to all the legal demands for 
the debts of the ancestor, while the title remained in the hands 
of the heir, that could have been enforced upon the land be- 
fore the execution sale; in other words, the purchaser takes 
by his purchase, only such title as the heir had, and is substi- 
tuted for the heir; and the land is liable to such proceeding, 
after the sale, as it would have been if no sale under the ex- 
ecution had taken place; the purchaser standing in the same 
condition as to distribution and sale to pay debts under the stat- 
ute, as the heir did before the sale, he being by his purchase 
only an assignee of the heir; and the title of the purchaser and 
the other heirs may be divested, on the proper application of the 
administrator in the cases allowed by the statute, to pay debts or 
for distribution among the heirs; but in that case the purchaser 
is substituted for the heir whose interest has been sold, as in 
this case, and is thrown before the Orphans’ Court to assert 
his interest for the proportional part of the amount of the 
sale made by the administrator, and he is entitled to the 
amount the heir would have got upon distribution. Mattock 
vy. Sterne, 9 Ver. R. 326; Proctor v. Newhall, 17 Mass. R. 81; 
Griswold v. Penniman, et al., 2 Conn. R. 564; 16 Ohio 271; 
12 A. R. 391; 17 A. R. 20. 

3. Orphans’ Court has, in the administration and settling up 
estates, equity jurisdiction, and an assignee may assert his in- 
terest in his own name, and it can make no difference that 
the assignee claims as a purchaser at an execution sale. 
When any one petitions the Probate Court for distribution, 
it is the duty of the administrator to bring those interested in 
the distribution before the court. Graham et al. v. Aber- 
crombie et al., 8 A. R. 552. When the facts are all proven 
in the court below, the reversing court will render proper 
judgment upon the reversal, and not remand. 


GOLDTHWAITE, J.—The act of 1812, (Clay’s Dig. 196, 
§ 28), gives the right, to any one entitled to the distribution 
of an intestate’s estate, to proceed against the administrator, 
to compel distribution, at any time after eighteen months from 
the grant of letters. Another section of the same act confers 
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the same right upon legatees, (Clay’s Dig. 197, § 24); and it is 
insisted, on the part of the defendant in error, that as he, by 
his purchase under the execution against two of the devisees, 
was invested with their interest in the lands of the testator, 
he was also substituted in their place as to their remedies to 
enforce distribution. The statute does not directly confer 
upon the purchaser, authority to proceed to obtain distribu- 
tion in his own name; and the necessary result of the doc- 
trine contended for, is, that if the interest of the devisee in 
the lands were sold to different purchasers, that in the event 
of a subsequent sale by the Probate Court, to pay debts or 
effect distribution, each purchaser would be entitled to pro- 
ceed against the personal representative, and the consequence 
would be, that a court of limited powers would often be em- 
barrassed, in the determination of adverse claims, involving 
the title of lands, and collateral to the main issues of admin- 
istration, while the estate itself might be wasted in the costs 
of the proceedings. Another great inconvenience, if not a 
positive injury, would arise in relation to the refunding bonds, 
required by the same statute to be executed by the parties, 
in case the distribution is not made on a final settlement of 
the estate. Clay’s Dig. 196, §§ 23-24. If the lands of the 
decedent were sold, under execution against the heirs or devi- 
sees, to fifty different purchasers, each must execute a refund- 
ing bond, to meet any debts which might thereafter come 
against the estate, and the personal representative forced to a 
separate suit on each of the bonds; while, on the other hand, 
by proceeding in the Probate Court, in the name of the devi- 
see, legatee, or distributee proper, the integrity of the admin- 
istration would be more fully maintained, and the difficulties 
arising from collateral issues in that court avoided. 

The cases of Graham vy. Abercrombie, 8 Ala. 552, and Petty 
v. Wafford, 11 ib. 143, decide, simply, that the assignee of an 
integral share of an estate may proceed in the Orphans’ 
Court in his own name, to obtain distribution; but we do not 
understand that any of the decisions have gone to the length 
of holding, that different parties may be made by assignment 
of an interest in the estate, at partial settlements; or that a 
distributive share might, by assignment, be split into different 
portions, and each one having an interest be allowed to pro- 
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ceed in his own name in the Probate Court, for his portion. 
My own idea in relation to the statute under which these 
proceedings are instituted (Clay’s Dig. 196, § 23-24), is, that 
it was intended to apply only to distributees and legatees 
proper, and was enacted for the purpose of enabling them, on 
a proper showing to the court, to force the executor or ad- 
ministrator to the distribution of a fund, which their necessi- 
ties might require; but to hold that a devise of land may be 
cut up into different parts, and the holder of each be entitled 
to stand in the place of the devisee, as to all of his remedies 
in the Probate Court, would, in my opinion, not only be ex- 
tending the operation of the statute beyond the intention of 
the legislature, but the means of introducing into that court, 
complexities and difficulties, which its powers are wholly in- 
adequate to meet. The whole object of the probate laws 
seems to have been intended, to limit the jurisdiction of the 
Probate Court to the legitimate and natural relations grow- 
ing out of administrations; to confer upon that court the 
powers necessary for the management and distribution of as- 
sets, in the direction of those who were immediately connect- 
ed with administrations, such as heirs, legatees, and creditors, 
without providing for collateral relations which might arise, 
but leaving those relations to be provided for by courts, 
which, by the possession of more extensive powers and juris- 
diction, were more competent to meet and provide for the 
exigency. The cases we have cited require us to recognize, 
on the final settlement of an estate, the right of the assignee 
to distribution in his own name: but a majority of this court 
think that the principle should not be extended beyond the 
decisions referred to. 

It follows, from these views, that the Circuit Court erred, 
in reversing the judgment of the Orphans’ Court; and judg- 
ment must be rendered here, reversing the judgment of the 
Circuit Court, and affirming that of the Orphans’ Court. 


LIGON, J.—The record presents two questions for the 
consideration of the court; 1st, Has the defendant in error 
any interest in the estate of John Loveless, deceased? and, 
2d, Is his interest of such a character, that, under our statutes, 
it can be propounded in, and adjudged by the Orphans’ 
Court? 
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It appears, that he purchased, at coroner’s sale, under exe- 
cution on a judgment at law, the undivided interest of John 
and Daniel Loveless, in the real estate of their father, before 
any partition had been made among the devisees, and while 
they were tenants in common with eight others. Tha‘ this 
interest is subject to levy and sale under execution on a judg- 
ment at law, is abundantly established by the decisions of 
this, and of other courts of the highest respectability in the 
United States, and that the purchaser at such sale will take 
the title of the tenant in common whose interest is sold, is 
equally well settled. Mendenhall v. Randon, 3 8. & P. 251; 
Black v. Steel, 1 Bailey, 309; 16 Ohio, 271; Den v. Hill- 
man, 2 Halstead, 180; Kelly v. Morgan, 3 Yerg. 487; Durant 
v. Cabbage, 2 Hill, S. C. 311. 

In the case last cited, which was an action of ejectment by 
the purchaser at sheriff’s sale, against the defendant in exe- 
cution, to recover his undivided portion in the lands sold, of 
which the defendant in execution, and the other joint tenants, 
were in possession, the court would not permit the other joint 
tenants to become defendants, lest the action of the purchaser 
might be defeated; but they allowed him to recover, upon 
the strength of his legal title, acquired by his purchase, and, 
afterwards, to hold as joint tenant with the others. All the 
cases concur in treating the title of such a purchaser as a 
perfect legal title, and in substituting him to all the legal 
rights, to which the joint tenant, or tenant in common, was 
entitled in the land thus sold. 

In the case of Graham v. Abercrombie, 8 Ala. Rep. 552, 
this court held, that “the interest of a legatee in an unsettled 
estate is the subject of assignment; and if one is made, it di- 
vests the interest of the distributee, so that no proceedings 
can be had by his representatives against the administrator ; 
his assignee is thereby vested with all his rights, and they 
may be asserted by him in his own name.” This decision is 
80 well sustained by the reasoning of Mr. Justice Goldthwaite, 
who delivered the opinion of the court, and the authorities to 
which he refers, that I regard it impregnable; and I must 
confess my inability to discover any difference between tlie 
rights of one who derives his interest in an undistributed es- 
tate through the Voluuntary assignment of the distributee, 
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and one who acquires such rights under a purchase author- 
ized and sanctioned by law, and which all the authorities 
concur in saying, casts on him a perfect legal title, which he 
may assert in a court of law. 

It seems to be thought, however, that because the admin- 
istrator, by virtue of our statute, may rent lands, and, in cer- 
tain contingencies, sell them, that, therefore, the right of the 
heir or devisee does not vest, until it is ascertained whether 
the real estate will be needed for the payment of debts. This 
conclusion is by no means a necessary one from the premises. 
The rights of the heir or devisee to the lands descended or de- 
vised, remain as they were before the passage of these acts. 
There is nothing in them to prevent the legal estate from 
vesting in him, on the death of the ancestor or testator; but 
the rights and powers given to the administrator by statute, 
are only so many incumbrances on his title, and both he, and 
a purchaser of his interest, take the title, subject to the legal 
call of the executor or administrator, should it be needed for 
the payment of debts, or for distribution. He may pass the 
title immediately on the death of the ancestor, and as he has 
a legal interest which he can convey, that interest must, of 
necessity, be subject to sale on execution for the payment of 
his debts. 16 Ohio, 271; 1 Barb. 75. 

The power of the administrator to sell for the purpose of 
paying debts, is one conferred on him by the statute, for the 
protection of the rights and interests of creditors, who, by 
the policy of our law, are always preferred to the heir; and 
consequently, it cannot be affected by the act of heir or de- 
visee, or by any assignment he can make ; or, indeed, by any 
right derived from him, whether it accrue to the party as- 
serting it by the act of the heir himself, or by the act of the 
law. Until the trust created by the statute in favor of cred- 
itors, of which the administrator or executor by statute is 
made trustee, is fully discharged, no act of the heir, or title 
derived through him, will be allowed to operate to defeat his 
power to sell the realty to pay the debts of the ancestor. 
This proposition, I apprehend, will scarcely be disputed. 

The same statute which confers on the personal represent- 
ative the power to sell real estate for the purpose of paying 
debts, gives to him similar power for the purpose of making 
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a fair, equal, and beneficial division of such estate among the 
heirs, devisees, or distributees. As, in the one instance, the 
law constitutes him trustee for the creditors of the intestate 
or testator, so, in the other, the same law makes him trustee 
for those entitled to the realty. The law, and not the parties 
in interest, creates the trust, appoints the trustee, defines his 
powers, and points out and regulates the manner of their 
exercise, as well as the contingency on the happening of 
which they shall be called into action. To say, that when 
this contingency arises, one of the beneficiaries of the trust 
can, by his action alone, defeat the exercise of the power of 
the trustee, would be to assert a proposition which the law, 
according to my apprehension of it, not only does not sanc- 
tion, but expressly repudiates. This trust is created, and is 
to be exercised, for the benefit of all who have an interest in 
the real estate. In the record before us, it is shown that there 
are ten devisees; and to hold that any number, short of the 
whole of them, could defeat the power of the administrator 
to sell for the purpose of distribution, when he makes proper 
application to the Orphan’s Court, and, according to the stat- 
ute and our practice under it, shows that a fair, equal, and 
beneficial division cannot be made, among the parties in in- 
terest, without it, would be to hold, that the declared pur- 
poses of the law are subject to be defeated by the action of 
a portion of the devisees, or distributees. And, if such ac- 
tion is allowed to defeat the purposes and objects of the 
statute, when they relate to the power to sell for distribution, 
Iam not master of any process of reasoning, by which such a 
result, from the same cause, would not arise, where the ob- 
ject of the exercise of the power, is a sale for the purpose of 
paying the debts. The statute has blended the two objects 
for the exercise of the power together, and conferred the 
power itself in the same words in each case; and that which 
will defeat its exercise for one, will also defeat it for the 
other. 

2. Having seen that the purchaser at the coroner’s sale, is 
the legal owner ofthe right and interest of John and Daniel 
Loveless, in the lands devised by their father, I come to con- 
sider the question, whether this interest is one which he can 
assert in the Orphans’ Court. To my mind, this question isal- 














we 








JUNE TERM, 1852. 787 
Smith and Loveless, Adm’rs., v. Hall. 








ready settled in the case of Graham v. Abercrombie, before 
cited. In that case, the interest of the assignee of the legatee 
was propounded in, and adjudged by the Orphans’ Court. In 
this, the application is made to the same court, by one who, 
through the sale of the coroner, has become the legal owner of 
all that ever belonged to the two devisees whose interest he 
bought, in the lands of the father; and I have no hesitation 
in saying, that the defendant in error became as fully and 
amply entitled to all the rights and remedies of Daniel and 
John Loveless, in respect to the lands devised, as though 
they had voluntarily assigned them to him. If I am right in 
this, then the case of Graham v. Abercrombie is decisive of 
this branch of the inquiry, and is conclusive to show that the 
Orphans’ Court erred in repudiating the case for the reasons 
assigned by it. 

But it is said, that in the case of Graham yv. Abercrombie 
the question arose on a regular settlement of the administra- 
tor’s accounts, and not under the act which authorizes legatees 
and others to seek partial distribution, after eighteen months 
have elapsed from the grant of letters of administration. It 
is difficult to perceive how this can affect the question of 
jurisdiction in the Orphans’ Court. The persons who are 
entitled to seek distribution in the two cases, are, according 
to the language of our statutes, the same. In both statutes 
the language employed to describe them is identical, and I 
think it beyond question, that the purchaser of a devisee’s 
interest, at sheriff’s sale, is a “ person entitled to distribution” 
in the testator’s estate; and it makes no difference at what 
period of the administration he seeks it, provided the devisee 
himself would be entitled to the remedy at such period. In 
short, such purchaser is substituted to all the rights and rem- 
edies to which the devisee, whose interest he has bought, 
would himself have been entitled, had no sale taken place. 

That he could, when it was ascertained that it was not 
necessary for the administrator to make sale of the lands for 
the payment of debts, or for distribution, compel partition of 
the real estate in any form of action which the law allows to 
the devisee, will scarcely be seriously doubted. What, then, is 
to hinder him from seeking his distributive portion of the 
purchase money, when the lands have been sold by the ad- 
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ministrators avowedly for the purpose of making distribution 
among the persons entitled to it? There certainly could be 
nothing, provided all the parties interested in the realty were 
regularly made parties to the application for the order of sale. 
It would not be tolerated that, after a sale thus regularly 
made, the devisees, or those claiming under them, either in 
privity of contract or privity of law, should be allowed to 
repudiate the sale, and assert their title to the lands devised, 
against the purchaser at the sale made by the administrator. 
Having been made parties to the proceedings under which 
the sale was made, they would be concluded by the decree, 
and estopped from afterwards setting up title to the premises 
sold. 

This, however, does not appear by the record of this case. 
It is no where shown that the defendant in error was made a 
party to the application of the administrators for power to 
sell the lands. But I do not conceive that there are no other 
means by which the devisees, or those claiming under them, 
could be estopped from setting up their title against the pur- 
chaser at the sale made by the administrator. Another, 
equally as effectual, exists here. The defendant in error, by 
filing his petition in this case, setting forth his title to the 
lands; the sale by the administrator; the price for which it 
was sold; the value of the rents; and praying distribution 
of the money arising from such sale and rents, waives, by this 
record, every objection he could take to any irregularity 
which existed to his prejudice in the proceedings by which it 
was brought about, and assents to the title of the purchaser, 
in a manner fully as effectual in law, as he could have done, 
by being made a party to the proceedings for the sale, or by 
his deed duly executed for that purpose. He is estopped by 
the record in this case from ever setting up his title against 
the purchaser at the administrator's sale. Bean v. Welch, 17 
Ala. Rep. 770. 

The power of the administrators to sell the lands for pur- 
poses of equal distribution among the devisees, is as full and 
ample, as it is to make sale of them for the purpose of paying 
debts, and the proceedings to bring about a sale are the same 
in both cases. Clay’s Digest. When the sale is made, the 
effect of it is, to divest the title of the devisees, and cast it on 
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the purchaser; for, the order of sale made by the Orphans’ 
Court, vests the title in the administrator, for all the purposes 
contemplated by it; and if this be regular, or if the irregu- 
larities are waived by those whose interests are affected by 
them, the title of the purchaser, under such sale, can never 
be successfully impeached by the devisees. 

The proceedings in this case were commenced under our 
statute, (Clay’s Dig. 196 §§ 28 and 24) by which it is enacted, 
that “any person entitled to distribution of an intestate’s 
estate may, at any time after the expiration of eighteen 
months from the granting of letters of administration, peti- 
tion the Orphans’ Court, setting forth his claim; whereupon 
it shall be the duty of said court, to grant a rule on the 
administrator, administratrix or administrators, (as the case 
may be,) to make distribution agreeably to law; but no ad- 
ministrator, administratrix, or administrators, shall be com- 
pelled to make distribution at any time, until bond and 
security be given by the person entitled to distribution, to 
refund a due proportion of any debts or demands which may 
afterwards appear against the intestate, and costs attendant 
on the recovery of such debts.” The twenty-fourth section 
extends the benefits of the twenty-third to legatees and 
devisees. 

It has been shown that the Orphans’ Court erred, in repu- 
diating the petition of the defendant in error, for the reasons 
alleged in the answer of the administrators with the will 
annexed, and those set forth in its own decree of dismissal. 
Yet, it is equally clear, to my mind, that the opposite decree 
of the Circuit Court, when its terms are examined in refer- 
ence to the legislative enactments above cited, cannot be 
sustained. 

The decree of the Circuit Court is in these words: “It is 
therefore ordered and decreed, that the said administrators, 
James Smith and William Loveless, pay to the said Isaac P. 
Hall the interest of Daniel and John T. Loveless, arising 
from the proceeds of the sale of the said lands, amounting to 
eighty-threc dollars, for which let execution issue.” This 
decree is absolute in its terms, and no where extends to the 
administrators that protection which the law throws around 
them, at the time it allows distribution before the estate is 
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finally settled. No refunding bond is required to be given, 
but the administrators must pay the sum found due, without 
any indemnity for the loss they might sustain if debts or 
demands afterwards appeared against the estate of the testa- 
tor. While the law, on the one hand, will not permit an 
administrator, upon frivolous pretences, to withhold from the 
heir his inheritance, after eighteen months have elapsed from 
the date of his letters; it will not, on the other hand, allow 
the latter to draw from the hands of the former the funds of 
the estate, which may be needed for the payment of debts, 
without giving him security that the funds thus withdrawn 
shall be ready to meet such necessity when it may arise. 
The failure of the Circuit Court to require, by its decree, the 
execution of such a bond, as a condition precedent to the 
issue of execution, is an error for which it must, in my 
opinion, be reversed. 

, The requirement of this act is very similar to the provision 
made by law for the protection of non-resident defendants in 
chancery, who have not submitted to the jurisdiction of that . 
court; and this court has constantly regarded the failure of 
the Chancellor, to require the execution of the bond provided 
for in that case, as an error, so fatal that the decree would be 
reversed, notwithstanding it was proper in all other respects. 
Rowland et al. v. Day, 17 Ala. Rep. 681. 

For another reason, also, I think the decree of the Circuit 
Court cannot be sustained. The record from the Orphans’ 
Court does not pretend to set out all the proof which was 
before that court, in relation to the amount of money in the 
hands of the administrators, arising from the sale and rents 
of the lands devised, after the defendant in error became in- 
terested in them; nor, indeed, does it embody, in any form, 
so as to constitute them a part of the record, any facts what- 
ever, as having been proved or admitted before it, which 
established the sum for which the defendant in error was en- 
titled to a decree. There is no bill of exceptions in the 
record of the Orphans’ Court, embodying the evidence there 
given; there is no recital of proof in the decree of that court, 
by which the Circuit Court could be advised of the state of 
facts necessary to be ascertained before a final decree could 
be understandingly rendered. The Circuit Court, being thus 
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without the proof necessary to sustain a decree against the 
administrators, should have gone no further than to reverse 
and remand the cause. There may be, and doubtless there are 
cases, in which it would not only be proper, but it would be- 
come the duty of the Appellate Court, on reversing the judg- 
ment of the court below, to proceed at once to render the 
proper judgment; but this is not one of that class. 

The decree of the Circuit Court should, in my opinion, be 
reversed, and the cause remanded to that court, with instruc- 
tions for it to reverse the decree of the Orphans’ Court, and 
remand the cause to the Probate Court of Tallapoosa county, 
to be there proceeded in according to the principles laid down 
in this opinion. 


DARGAN, C. J., concurs in this opinion. 





WILLIAMS vs. FITZPATRICK, Governor, &c. 


1. When a paper is cffered in evidence, and rejected by the primary court, as ir- 
relevant, the Appellate Court will only examine the question of its relevancy. 
2. Two suits were pending against a tax collector, for the county taxes of 1845 
and 1846. On the trial of the suit for the taxes of 1845, he produced the re- 
ceipt of the county treasurer for an amount greater than the sum due for the 
taxes of that year, but purporting on its face to be given for the taxes of 1845. 
He also examined the county treasurer as a witness, who testified that, though 
he would not deny his signature to the receipt, yet he was sure that defendant 
had never, at any one time, paid him so large an amount as that specified in 
the receipt: that if the receipt was his, it must have been given for some 
smaller receipts which defendant had never surrendered; that he was county 
treasurer for 1845-6-7, and had never had a final settlement with defendant. 

Held, 

That upon this state of proof, defendant might introduce as evidence the said 
county treasurer's receipts for the year 1846, for the purpose of showing 
that all the receipts amounted in the aggregate to the taxes of the two years. 

A receipt given by the county treasurer while in office to the tax collector, for 

the county taxes, is admissible evidence in itself at all times for the latter, upon 

proof of the signature and that the maker was county treasurer at the time of 
its execution. 


ad 


ERROR to the Circuit Court of Morgan. 
Tried before the Hon. Thomas A. Walker. 
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This was an action of debt instituted in the name of the 
Governor, for the use of Morgan county, against Thomas R. 
Williams and his securities, on his official bond as county 
treasurer. The suit was brought to recover the amount of 
the county taxes for the year 1845, which, it was alleged, the 
defendant had not paid over; and another suit was also insti- 
tuted for the taxes of 1846, which was pending at the time of 
the trial of this. The facts of the case will be readily under- 
stood from the opinion of the court. 








Wa. Cooper, for plaintiff in error : 

1. We insist that the receipts offered were, in connection with 
the receipts of 1845, pertinent, and that apart and of them- 
selves they were pertinent. 

The payment of taxes of 1846 raises the presumption of 
payment in 1845; be the presumption, ever so light, it is evi! 
dence, and the jury must have it for what it is worth in con- 
nection with other facts. 4 Philips’ Ev., part 2, page 581, 
citing, 2 Edward’s Ch. R. 427; 9 Yerger 424, 428. 

The admissions of a trustee (treasurer) against beneficiary 
are evidence prima facie. 3 Humpli. R. 472; 23 Pick. 248. 
All surrounding circumstances that would throw light on the 
question at issue, if it can be legally proven, must be admit- 
ted. 8 Gill & Johns. R. 248. Evidence that at all tends to 
show the truth is pertinent. Littell’s Selected Cases 499. So, 
too, it is competent, in connection with eight years lapse of 
time on a note, to prove that the holder was a close collector. 
5 Yerger’s R. 97, 98. Subsequent settlements and lapse of 
time are evidence of payment. Peck’s R. 60, 65; 9 Yerger 
494, 428; 2 Campbell’s R. 321; 3 Hayd. 29, 31. 

2. Tunstall was the officer and agent to receive the taxes col- 
lected by Williams, and all of Tunstall’s admissions, and receipts 
mere competent, no matter when made or given, if he was in 
office at the time ; and his interest lead him to admit no pay- 
ment not actually made, and, in fact, his interest was antago- 
nistic to the discharge of Williams by payment to Tunstall. 
26 Maine, (13 Shepl.) 107; 5 Washburn 349; 1 Comstock’s R. 
525; 12 Ala. 77. 

8. The entire transactions between the tax collector and re- 
ceiving treasurer should have gone to the jury, if they tended 
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at all to show the state of account between them; for on that 
true state of the account depends the right of action on the 
bond sued on in this case, and every tink of the chain of 
proof was admissible; see particularly, 8 Barr’s Penn. R. 64; 
18 Ala. 583; 13 Ala. 641; 3 Barr’s R. 179; 12 Ala. 828. 

4, Proof is often competent, yet of itself it is insufficient to 
maintain the issue. 1 Ala. 84; 5 Porter 155. If pertinent, 
it must not be rejected, because unaided it will be insufficient 
to maintain the issue. 7 Ala. 457; 7 Ala. 798; 3 Ala. 16; 
2 Shepl. 108; 10 Missouri 845; 5 Monroe 502; 6 Serg. & 
Rawle 55, 6; 9 Cowen 83, 88; 19 Ala. 165. 

5. Again, though the case stated by the attorney at the bar 
may not make the pertinence apparent, yet if it be pertinent it 
must go to the jury. 5 Hill’s New York R. 291. Every 
link must come out that forms the chain of proof, for on the 
evidence the aged rests. 2 Watts & Serg. 411; 9 Ala. 
818; 2 Edward’s Ch. R. 427; 18 Ala. 718. 

6. Again, that which is apparently foreign and irrelevant, 
may by the statement of counsel be shown to be applicable 
6 Ala. 390; 6 Ala. 407; 19 Wendell 203; 2 Starkie’s Ev. 
381. 

7. The jury constitutes that branch of the court to whom 
the weight of testimony is left; it is error in acourt to under- 
take to pass on the weight of evidence; that is the province 
of the jury. In this case we offered to prove that defendant 
had paid a sum or sums of money, which, in the agregate, 
made the taxes of 1845 and 1846. That was pertinent, and 
if pertinent should have gone to the jury; it was pertinent 
if insufficient, and the jury alone could pass on the sufficiency 
of the evidence ; we might have argued properly an error in the 
dates of the receipts, or that the large receipts embraced smaller 
ones of 1845 and 1846; but all this was cut off by the court, 
and abstractly the minds of the jury would have grappled 
with the facts that the payments made the exact taxes of 
1845 and 1846, and this we were excluded from proving. 
This court, on a former occasion, decided that it was proper 
to leave it to the jury to say, whether certain proof amounted 
to a warranty in the sale of a horse; this is going farther than 
we here need to go, because it left the law on certain faets to 
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the j jury. 10 Ala. 386; 3 English, (Ark.) R, 157; 19 Johns. 
R. 318. 

The question of warranty is often left to the jury, because 
it frequently depends on a chain of testimony on which they 
are constrained to pass in their verdict. 19 Johns. 290. This 
is much more difficult matter for a jury, than the mere ques- 
tion of payment, as in the case at bar; for in the case of war- 
ranty, law and fact are both involved in the issue and finding 

8. In the case at bar the plaintiffs in error, defendants be. 
low, relied on Tunstall, the treasurer, to make out their de- 
fence; his evidence turned out to be partly adverse, and he, 
in fact, imputed a fraud to defendant in getting the receipts, or 
some of them; under this state of the case they could not dis- 
credit him, nor show his incompetency, for they had waived 
any objection they could have made by introducing him; his 
interest conflicted with theirs, for he would be liable for all 
that Williams had paid him, and no more; but defendant be- 
low had the right to make up the defects of their defence by 
other proof, as Tunstall’s acts, and the proof of other wit- 
nesses and papers. But in this use of papers and witnesses 
they were stopped and excluded by the court. 10 Ala. 386. 








JAMES ROBINSON, contra: 


The receipts offered were not properly proven; nor was 
there any offer so to prove them. Before they could have 
been made available against the county for any purpose, it 
should have been shown that they had been given by Tun. 
stall at a time when, as the agent of the plaintiff, he hada 
right to give them. Bell v. Pharr et al., 7 Ala. 813. If this 
proof had been made, still the receipts were not admissible ; 
because Tunstall, the agent, was present, and had been exam- 
ined, and the court offered to let them examine upon all the 
points they desired. His oral testimony was higher and better 
evidence than his receipts. Bell v. Pharr et al., 7 Ala. 813, 

Admit it to be true that Williams paid Tunstall too much 
for the taxes for 1845; with that fact the county had no con- 
nection. As an officer he could only receive what was due 
to the county. If Williams paid him more than this he must 
look to him individually for it. The county is no way bound 
by or for the act; because it was not done by Tunstall in the 
performance of any duty of his office. 
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When this excess was paid, as alleged, the taxes for 1846, 
perhaps, were not assessed. As well might we say a sheriff 
can receive money upon a writ in anticipation of the execu- 
tion, as that a treasurer could receive taxes before they were 
due or had been assessed. 

Again: suppose it is true that Williams paid Tunstall too 
much upon the taxes of 1845, what effect could the receipts 
for the taxes for 1846 have upon that? If the payments had 
been less in 1845, and greater in 1846, than the amount of the 
taxes, then the excess of 1846 might well be applied to the 
payment of the deficit of 1845. But it is not pretended that 
he paid too much upon the taxes of 1846. 

What is the issue here? We say, the taxes of 1845 were 
not paid; defendant, that they were. The proof offered has 
no relevancy to this issue. Now if he paid the taxes of 1846, 
and no more, what effect can that fact have upon the ques- 
tion whether he paid in full the taxes of 1845? 


PHELAN, J.—The defendant Williams introduced as a 
witness, in his behalf, Tunstall the county treasurer. After 
proving by him certain other receipts, which had been given by 
him to Williams, for the taxes of 1845, they came to a receipt 
which purported on its face to be a receipt from Tunstall for 
the sum of $1189 ,°; for the county taxes of 1845, dated 25th 
May, 1846. When testifying in respect to this receipt, Tun- 
stall said, that, although he would not deny his signature, or 
that he had executed the same, yet “that he had no recollec- 
tion of ever giving such a receipt, and stated, that he never 
received that amount of money from said defendant at any 
one time; and if the receipt was his, it must have been given 
by him in lieu of many smaller receipts,. which smaller re- 
ceipts he never got from the defendant.” 

In order to strengthen the character of this eleven hundred 
dollar receipt, which had been thus assailed by his own wit- 
ness, whom for that reason he could not directly impeach, 
Williams offered a number of other receipts given to him by 
Tunstall, as treasurer, for the county taxes of 1846. In offer- 
ing them, he stated, that he expected to show by them and 
those previously exhibited, that the whole taken together 
would amount to the county tax for the {two years, 1845 and 
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1846. These receipts for the taxes of 1846, the court would 
not allow to go to the jury, upon the ground that they were 
not relevant to the issue. 

The counsel for the defendant in error has argued, that they 
should have been rejected, because it does not appear that 
they were properly proved, or that Tunstall gave them at 
such a time as would make them evidence. They were re- 
jected on the ground of irrelevancy, and we must confine our 
examination of them to that ground. 

We think it quite clear that these receipts, which were re- 
jected, should have been permitted to go to the jury. 

Williams was sued on his bond for the county taxes of 
1845, and ina separate suit for the county taxes of 1846. 
The proof is, that Tunstall was county treasurer for the years 
1845, 1846 and 1847. He himself had already testified, that he 
had never had a full settlement with Williams, but had re- 
ceived payments from him and given receipts from time to 
time. If this eleven hundred dollar receipt was to be treated 
as good and valid, it, with the other receipts, would show that 
Williams had overpaid the taxes of 1845. But the counsel 
for Williams said, if you will allow all our receipts to go be- 
fore the jury, they will show that the taxes for both years 
have been paid, and no more. 

I am of opinion that these receipts were competent evi- 
dence, even in this view of the case, for in the subsequent 
suit, if Williams wished to avail himself of the benefit that 
any excess, in his payments or receipts for 1845, might give 
him, to make up a deficiency that might exist in the receipts 
of 1846, it would be important for him to show that he made 
a fair expose of the whole matter in the first suit. Other- 
wise, when he introduced the large receipt or some other in 
the second suit, alleging some mistake, the opposite party 
would say, this voucher was used in the other suit, but we 
never heard of this mistake before. If there were two suits 
for county taxes, and the tax collector had receipts from the 
county treasurer, that would cover both years in amount, 
but not in the terms of the receipts, this without more would 
make all the receipts relevant in both suits. 

But the right to introduce the receipts of 1846, may be put 
upon a ground distinct from this. Tunstall, who was Wil- 
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liams’ own witness, had, by his testimony, thrown a cloud of 
suspicion over the eleven hundred dollar receipt. It was the 
right of Williams to remove this, and his duty to do so, by all 
proper means. He could not impeach him, for he was his 
own witness. Indeed he might not feel willing to do so, 
even if he had the ability. The next thing was, to show that 
Tunstall was mistaken. He was not prepared to deny that 
he executed this receipt, but had no recollection of it; was 
sure Williams had never paid him so much at one time, and 
that this large receipt, if his at all, must have been given for 
smaller receipts which Williams had never surrendered. Here 
the man whois relied upon to support an important voucher, 
the very man who made it, surprises the party who introduces 
him, by raising very serious suspicions against it. He also 
says, that it must have been given for other receipts which 
are still in Williams’ hands. He had before said, that he 
never had a full settlement with Williams, but had given re- 
ceipts from time to time as money had been paid. While 
things are in this posture, Williams, to relieve the large re- 
ceipt from the cloud thus cast upon it, says to the court, “1am 
sued as tax collector in two cases; Mr. Tunstall was county 
treasurer during all the time; now I propose to exhibit my 
receipts for 1846, to show that those, when added to these 
which I have already exhibited, including this one over which 
suspicion is cast, will just amount to the aggregate amount 
of taxes which I was bound to pay over in the two years.” 
This court concur in the opinion, that such proof would have 
been calculated to strengthen the large receipt, against the 
suspicion cast upon it by the testimony of Tunstall, and by 
the fact that, including the amount of this receipt, the taxes 
for 1845 seemed to be overpaid; and that it should have 
been received. It was a feature in the case proper to go to 
the jury, and to be considered by them in making up their 
verdict. It is possible, that when other receipts came to be 
introduced, Tunstall might discover some that should have 
been surrendered, or if he did not, his own testimony would 
not tell with such powerful effect against the fairness of the 
large receipt. 

It has been argued, that as Tunstall, who gave the receipt, 
was present as a witness, and ready to be examined on all 








798 ALABAMA. 
Hutchinson v. Dearing. 








points touching them, that it was not competent to introduce 
the receipts as evidence in themselves at all. Tunstall was 
a competent witness for either party, it is true, but the holder 
of the receipts was under no obligation to call him. They 
were good testimony of themselves. They come within the 
well settled principle, that the admissions of an agent, made 
within the scope of his authority, and at the time of transact- 
ing the business of his agency, are the admissions of his prin- 
cipal, They are then part of the res geste, and can be proved 
assuch. In this case the receipt of the county treasurer, is 
the receipt of the county, and there is no need to do more 
than to prove that the signature is genuine, and that the 
maker was county treasurer when it purports to have been 
made. 

For authority on these points, see 1 Greenleaf, 125 et seg. 
Williams v. Shackleford, 16 Ala. 818; Bohannon v. Chap- 
man, 13 Ala. 641. 

For the error in rejecting the proof offered by the plaintiffs 
in error, the judgment of the court below is reversed, and the 
cause remanded. 





HUTCHINSON vs. DEARING. 


1. A decree in chancery is binding on all who are parties or privies to it, and 
concludes them as to every fact necessary to be ascertained before the final 
decree was rendered. 

2. A mortgagor in possession may hire or lease the mortgaged property, and re- 
ceive the rents and profits, until the mortgagee notifies the lessee or hirer not 
to pay such rents or profits to the mortgagor. 

8. Notice from the mortgagee to the lessee or hirer, not to pay the rents or profits 
to the mortgagor, intercepts the rents and profits then due and unpaid, as well 
as those which may subsequently accrue, and the mortgagee becomes entitled 
to them. 

4, Where a mortgagor of slaves puts them into the possession of his son-in-law, 
under the belief that they would be more profitable under his control, and for 
the purpose of enabling himself the more readily to pay off the mortgage 
debt, and with the agreement between them that, when the debt was paid, 
they should come to some understanding respecting the value and ownership 
of the slaves, and the mortgagee was apprized of this agreement, and assented 
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to it, he may, after notice to the son-in-law, bring assumpsit against him for 
the services of the slaves, notwithstanding he has previously filed a bill of 
foreclosure, and obtained a final decree thereon; Provided, it appears that the 
son-in-law was not made to account for said hire by the bill. 

5. The Appellate Court will not reverse on account of a charge which asserts a 
correct legal proposition, although it may be objectionable from its generality, 
It is the duty of the party in such case, to ask more specific and definite in- 
structions. 


ERROR to the Circuit Court of Dallas. 
Tried before the Hon. E. Pickens. 


This was an action of assumpsit brought by Dearing against 
Hutchinson, to recover for the services of certain slaves. 
Upon the trial it appeared, that the slaves originally belonged 
to James Jackson of the State of Georgia, but the slaves were 
on a plantation in the county of Lawrence in the State of 
Alabama; and the said Jackson, being indebted to the said 
Dearing, in the sum of $11,036 ,5°,, did on the 24th day of 
October, 1840, execute to him a mortgage on the said slaves, 
with others, to secure the payment of said sum, which fell 
due on the first of January, 1841. It further appeared, that 
under an agreement made between Jackson and Hutchinson, 
Hutchinson took possession of said slaves, and removed them 
to South Alabama; but it does not appear, that he was to pay 
any specific sum by way of hire, or that he bought them; 
but the object of Hutchinson in taking them into his posses- 
sion seems to have been, to employ the slaves more profitably, 
and thereby to extinguish the mortgage debt, or aid the mort- 
gagor in doing so; and when this should be accomplished, 
Hutchinson and the mortgagor, Jackson, were to come to 
some agreement respecting the ownership of the slaves. It 
further appeared, that Dearing had notice of this arrangement, 
and sanctioned it; at all events, he did not object to it. Some 
time in 1843, Dearing filed his bill in equity to foreclose said 
mortgage, both against Jackson, the mortgagor, and Hutchin- 
son, who had the slaves in his possession. At the December 
Term, 1844, of the Chancery Court, a decree of foreclosure 
was rendered, and it was referred to the register to ascertain 
the amount of the mortgage debt, who reported that $12,705 
were due the mortgagee, for principal and interest. This re- 
port was confirmed, and the negroes were sold by the register 
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on the first Monday in October, 1845, and brought the sum 
of $9,107,',%;, the whole of which was paid over to Dearing, 
except the sum of $195, which was retained by the register 
to satisfy the costs of suit. The evidence tended also to show, 
that several payments were made on the mortgage debt, but 
that most of them were made after the taking of the account in 
the equity suit, and before the bringing of this suit. The 
plaintiff claimed hire for the slaves, from the time of filing 
the original bill, and notice thereof to Hutchinson. 

The court instructed the jury, that the account taken in 
the chancery suit was conclusive of the amount then due, 
but that payments since made could be shown, to prove satis- 
faction of the mortgage debt. 

The defendant requested the court to charge the jury, that 
if the plaintiff recommended or assented to the sale or trans- 
fer of the slaves by Jackson, the mortgagor, to Hutchinson, 
without any agreement that Hutchinson should pay hire to the 
plaintiff, that then he could not recover. This charge the 
court refused to give; and instructed the jury, that if the de- 
fendant purchased the slaves with notice of the mortgage, 
and subject thereto, he was liable for hire after the filing of 
the bill and notice thereof to him. 

The defendant also requested the court to charge the jury, 
that if the proof showed that the mortgage debt had been 
paid in full, then the plaintiff could not recover. This charge 
the court gave, with this qualification, that whether the debt 
was paid in full or not, must be determined by taking the 
chancery decree as showing the true amount due at that time, 
and then deducting such payments as had been subsequently 
made. 

The defendant further requested the court to charge the 
jury, that the measure of damages should not exceed the 
amount now due upon the mortgage debt. This charge, the 
court also gave, with the same explanation or qualification 
that was given to the charge next preceding it. 

The defendant further requested the court to charge the 
jury, that the record in the chancery suit was evidence of a 
former recovery; which charge, the court also refused to give. 
To the refusals to charge as requested, and to the charges 
given, the defendant excepted; and the court, at his instance, 
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signed and sealed a bill of exceptions, which is here assigned 
for error. 


GEORGE W. GAYLE and SaMvuEL F. Rick, for the plaintiff 
in error, contended: 

1. That in the absence of any express contract to pay the 
plaintiff for the service or labor of the slaves, he cannot bring 
assumpsit, even if there was a liability on the part of the de- 
fendant to pay for such services. They cited Smith v. Stew- 
art, 6 John. Rep. 46; 18 John. 489; 2 Taunt. 145; 17 Ala. 
51; 1 St. & Por. 294; Chitty Pl. 107, and note. 

2. That Dearing, by assenting to the sale or transfer of 
the slaves to Hutchinson, made by Jackson, deprived himself 
of all right to demand of him hire for the slaves. Wallis v. 
Long, 16 Ala. 138. 

3. That it was proper to have made the defendant, Hutch- 
inson, account for the hire in the chancery suit, and the fail- 
ure to do so, precluded the defendant from recovery in this 
action. Gary v. Boykin, 7 Ala. 154; 4 Ala. 541. 

4. That the charge of the court subjected Hutchinson to 
the payment of hire, even after the slaves were sold and de- 
livered to the purchasers under the decree of foreclosure. 


Warts, JuDGE & JACKSON, contra, insisted: 

1. That the decree of foreclosure, as it ascertained the 
amount then due on the mortgage debt, was conclusive against 
the defendant, as he was a party to said suit. 

2. That the mortgagee is entitled to recover the rents and 
hire of the tenant of the mortgagor, after notice. They cited 
Coke v. Pearson, 6 Ala.; Chambliss v. Maulden, 4 Ala. 484; 
Smith v. Taylor, 9 Ala. 638. 

8. To show that assumpsit is the proper remedy, they cited 
Davidson v. Earnest, 7 Ala. 817. 

4, To show that the decree in the foreclosure suit did not 
preclude the plaintiff from bringing this action, they cited 
Davidson & Stringfellow v. Shipman, 6 Ala. 84; 1 Starkie 
on Ev. 221, 222, and note; Greenl. Ev. Vol. 1, §§ 228, 229, 
230. 


DARGAN, C. J.—All persons who are parties or privies 
to a decree, rendered by a Court of Chancery, are bound by 
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it. Perkins’ Ed. of Daniel’s Ch. Prac. vol. 2, 1210, note; and 
of course are concluded as to every fact necessary to be ascer- 
tained, before the final decree is rendered. It follows from 
this rule, that the account taken before the register in the 
chancery suit, is binding on Hutchinson; he was a party to 
the bill of foreclosure, and it was certainly necessary in that 
suit to ascertain the mortgage debt. This was done in the 
proper manner, and the amount that was thus ascertained, is 
conclusive on all who were parties to that bill. 

2. The material question in this case, however, is, can this 
action be sustained, to recover for the services of the slaves 
under the circumstances disclosed by the bill of exceptions? 
James Jackson owned the slaves, and mortgaged them to the 
plaintiff. Afterwards, the defendant Hutchinson, the son-in- 
law of the mortgagor, agreed to take the slaves into his pos- 
session and employ them, under the belief that they would be 
more valuable in his possession, and aid the mortgagor in 
paying off the mortgage debt; and when this should be done, 
then Jackson and Hutchinson were to come to some under- 
standing respecting the value and ownership of the slaves. 

This appears to be the substance of the agreement, under 
which Hutchinson obtained the possession of the slaves. 
Dearing, the plaintiff, was advised of thisagreement, and fully 
assented to it. Upon these facts, can Hutchinson be made 
liable to the mortgagee, in assumpsit, for the services of the 
slaves? We think the law is well settled, that the mortgagor 
may hire or lease the mortgaged property, and receive the 
rents or profits, until the mortgagee give notice to the tenant 
not to pay to the mortgagor; such notice, however, de- 
termines the right of the mortgagor to receive the rents and 
profits that were unpaid at the time the notice was given, and 
if the tenant should disregard the right of the mortgagee, and 
pay to the mortgagor after notice, he must be held liable to 
the mortgagee, notwithstanding such payment. Moss v. Gal- 
lemore, Douglass, 266; Pope v. Biggs, 9 B. & C. 245; Man- 
sony & Hurtill v. The United States Bank, 4 Ala. 735. 

In such cases, however, there is an express contract to pay 
rent or hire to the mortgagor, who is but a tenant at suffer- 
ance of the mortgagee, who may approve his acts in leasing 
the mortgaged premises, and put an end to his right to re- 
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ceive the rent, not paid, by giving notice to the tenant. But 
in the case before us, there was no specific agreement to pay to 
any one, any specific amount, yet it is manifest that it was 
not intended that Hutchinson should have the services of the 
slaves as a donation; he received them into his possession, 
that their services might become more valuable, and the mort- 
gage debt thereby more readily or easily paid, and the mort- 
gagee assented to this arrangement. As it was not intended 
to make a giftto Hutchinson of the labor of the slaves, it 
must have been intended that their labor and services should 
go towards the extinguishment of the mortgage debt; for the 
extinguishment of this debt, and the protection of the prop- 
erty for the benefit of the mortgagor, was the leading object 
of the agreement, by which the slaves came into the posses- 
sion of the defendant. It must, therefore, have been under- 
stood, that Hutchinson should pay for the hire or services of 
the slaves; for it was not, and could not have been the inten- 
tion, that he should have such services or hire without pay- 
ing any thing either to the mortgagee or mortgagor. And 
this being the nature of the contract, I do not think it mate- 
rial, to inquire whether Hutchinson was to account to the 
mortgagor or to the mortgagee. For if he was to account for 
the hire to Jackson, then under the authorities referred to, 
Dearing, the mortgagee, could interdict payment to him, and 
claim the value of such hire or services in extinguishment of 
his mortgage. 

But it is insisted that, even if the defendant be liable for 
the hire, assumpsit is not the proper remedy. I, however, 
think it clear, that where one has enjoyed the use and 
profits of property, with the consent and permission of the 
owner, and from the nature of the agreement it cannot be in- 
ferred that the use and profits were intended as a gift, but 
that the party should account in some mode for the same, 
assumpsit may be brought, by him who is entitled to such 
use and profits. This is the substance of the decision of this 
court, in the case of Davidson v. Ernest, 7 Ala. 817; and it 
has been followed in several cases since. It was founded on 
the case of Hull v. Vaughn, 6 Price, 157, and the reasoning 
of that case, I think, unanswerable. Indeed, if it be true 
that by giving notice to the tenant of the mortgagor, the 
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mortgagee becomes entitled to all the rents unpaid at the time 
of notice, I can see no other mode in this country to enforce 
the recovery of the rents as such, than by an action of as- 
sumpsit, unless indeed it could be done by a bill to foreclose. 
To bring ejectment, would put an end to the tenancy, and the 
damages that might be recovered for the detention, would 
not be rent eo nomine, and I very much doubt, when we con- 
sider that the mortgagor is entitled to recover the rents, until 
notice be given by the mortgagee not to pay, whether 
damages could be recovered for any time anterior to the no- 
tice ; and all the English cases agree, that the mortgagee, by 
giving the notice, becomes entitled, not only to the rents sub- 
sequently falling due, but also to all rents in arrear and 
not paid to the mortgagor; and if this be the extent of the 
mortgagee’s right, in my judgment, assumpsit is the most ap- 
propriate remedy to recover the rent. 

As to the measure of the defendant’s liability, under the 
view we have taken, it is apparent that he was liable for all 
the hire or profits of the slave, that he had not paid or ac- 
counted for, either to the plaintiff or to Jackson, the mortgagor, 
before notice to the defendant not to pay to him. The charge 
of the court, therefore, which limited his liability to the time 
of filing the bill of forclosure, could not in any manner pre- 
judice the defendant, for there was no pretence, that after that 
period he had paid hire to the mortgagor; indeed, it does not 
appear, that he ever accounted to Jackson for hire at all. 

It is further insisted, that the plaintiff is precluded from re- 
covering, because he might have compelled the defendant to 
account for the hire, by his bill of foreclosure. Without 
saying whether he could or not, it is sufficient to say that he 
did not, and was not compelled to require the defendant to 
account for the hire in that suit. He had hisremedy at law to 
recover for the hire, and his remedy in equity to foreclose 
the equity of redemption; and his pursuing the one, is no 
bar to his right as to the other. Davidson & Stringfellow v. 
Shipman, et al. 6 Ala. 27, and cases there cited. 

The only other point insisted on, is, that the charge of the 
court was calculated to charge the defendant with the hire of 
the slaves, even after they were taken from him under the 
decree of foreclosure. But we cannot indulge the presump- 
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tion, that either the court or jury for a moment could enter- 
tain the idea, that the defendant was liable for hire after the 
slaves were taken from his possession. The charge bearing 
on this point, is, that the defendant was liable for hire after 
the filing of the bill, and notice thereof to the defendant; and 
we have seen, that under the evidence applicable to this charge, 
it is not erroneous; at least it cannot be, so far as the defen- 
dant is concerned. And if it were thought possible that the 
jury could have been misled by it, so as to give hire after 
the slaves were taken from the defendant’s possession, it 
could easily have been prevented, by requesting the court to 
instruct the jury, that the defendant was not liable for the 
services of the slaves after they were taken from his posses- 
sion in obedience to the decree of foreclosure. But it is ap- 
parent that no one thought it necessary to call for instructions, 
informing the jury that the defendant was not liable for hire, 
after the possession was taken from him; and to suppose that 
they were misled by the generality to the charge, would be 
to deny their common intelligence. 

After a deliberate examination of all the questions raised 
in the argument, we are satisfied, that as the case is presented 
by the record, there is no error, and the judgment must be 
affirmed. 








ALEXANDER et At. vs. TRASK. 


1. In an action of debt on a claim bond, where the plea of non est factum is in- 
terposed, the sheriff is an incompetent witness for the plaintiff, without a re- 
lease, to prove the execution of the bond. 

2. A return of “forfeiture” is not necessary to the maintenance of a common law 
action of debt upon a claim bond. 

3. If the obligor in the bond is absent from the county, a demand of the property 
from his general agent is sufficient. 


ERROR to the Circuit Court of Coffee. 
Tried before the Hon. John Gill Shorter. 


This was an action of debt by the defendant against the 
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plaintiffs in error, on a claim bond which they had given for 
the trial of the right of property to a certain stock of goods. 
The defendants pleaded non est factum, nil debet, and perform- 
ance. At the trial, the plaintiff offered the sheriff, by whom 
the bond was taken, to prove its execution. Thecourt over- 
ruled the defendant's objection to his competency, and per- 
mitted him to testify, to which defendants excepted. Plain- 
tiff, having proved the loss of the original bond, introduced 
parol evidence of its contents, to which defendants objected, 
but their objection was overruled by the court. Plaintiff 
also offered parol evidence of the contents of the execution 
against the original defendant in execution, after having proved 
its loss, which evidence was admitted by the court, against 
the defendants’ objection, and they excepted. Plaintiff, fur- 
ther having proved that the court-house of the county had 
been destroyed by fire, offered to prove by parol the contents 
of a judgment of condemnation in the original suit, to which 
evidence likewise the defendants objected, but the court ad- 
mitted it. Plaintiff also proved that the sheriff had made a 
demand of the goods of the defendant’s general agent, and 
that the defendant himself was absent from the county at the 
time of this demand. 

The court charged the jury, that this demand was suflicient ; 
and refused to charge, as requested by the defendants, that the 
plaintiff could not recover unless the bond sued on had been 
returned “forfeited” by the sheriff. “The matters and things 
set out in the bill of exceptions” are here assigned for error. 








P. T. Sayre, for plaintiff in error: 

The court certainly erred in admitting the testimony of 
Kinney, who was the sheriff at the time of the alleged exe- 
cution of the bond. It was his duty to take the bond, when 
the affidavit claiming the property was made; and if he fail- 
ed to do it, he was liable to the plaintiff in the execution for 
such failure. 

This suit was directly upon the bond, by the obligeesin the 
bond, who were also the plaintiffs in the execution. The 
question to be tried was, whether the sheriff had performed 
the duty required of him by the law; that was the issue be- 
fore the jury, directly made by the plea of non est factum. 
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If the jury found the issue in favor of the execution of 
bond, Kinney’s liability to the defendants in error was gone; 
he could not then be sued by them for his failure to take the 
bond; he wasthen operated upon by the strongest motives of 
self interest, to establish that result. Although he was nota 
party to the record, he was a party to the issue. 

Under the pleadings the issue was, did the sheriff take the 
bonds declared on, or did he not. If the jury found in the 
affirmative, Kinney’s liability was gone; but if in the nega- 
tive, his liability was established. 

Kinney then occupied the position of a witness swearing to 
establish a fact, which, if established, would remove all liabil- 
ity from him. % Raymond 1411; ib. 1007; Hayes v. Grier, 
4 Binney, 80; Harwood vy. Murphy, 4 Halstead, 215; Wood 
v. Skinner, et al., 6 Paige 76; Rogers v. Deible, 3 Paige 238 ; 
McGrew & Beck vy. Governor, &. 19 Ala. R. 89; Moore & 
Jones v. Henderson, 18 ib. 232; Hunter v. McDusland, 2 
Hayw. 366. 

The court erred in allowing the contents of the judgment 
condemning said property to be proved by parol. 

In order to authorize the introduction of parol proof, it 
was necessary first to lay the proper predicate by proving the 
loss of the minutes; until this was done, the evidence should 
have been excluded. 


BELSER & RICE, contra: 

1. The witness Kinney was competent to testify in the 
cause. Governor v. Gee, 19 Ala. 199; Moore v. Henderson, 
18 Ala. 235; Bean v. Pearsall, 12 Ala. 592. An agentis an 
exception to the general rule. 

2. The parol evidence as to the bond, execution and judg- 
ment, was properly admitted. Stewart v. Connor, 9 Ala. 808; 
Jackson v. Cullum, 2 Blackford 228; Baskin v. Seachrist, 6 
Barr 154; Fowler v. Moore, 4 Pike 570; Harkins v. Gustin, 
7 Halst.42; U.S. v. Laub, 12 Peters 1; U. States v. Rey- 
burn, 6 Peters 352. 

8. The demand of the general agent of Alexander in his, 
Alexander’s, absence from the State, if a demand was acquir- 
ed at all, is sufficient. Garnett v. Roper, 10 Ala. 842. 

4, It was not necessary that the bond of Alexander, et al. 
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should have been returned “forfeited.” At most, the statute 
on this subject is merely directory. 

5. The bill of exceptions will be most strongly construed 
against the plaintiff in error, and the court will intend that 
the necessary evidence was produced in the cause, until the 
contrary is shown. The evidence ruled in, was at least per- 
missible. Morgan v. State, 11 Ala. 292. 

6. No ground of objection to the evidence of the contents 
of the lost record, is stated. All the evidence is not pretend- 
ed to be set forth showing its loss. And this court cannot 
say that the ground of objection was, that a sufficient predicate 


was not laid. 








CHILTON, J.—This was an action of debt brought by 
the defendants in error, upon a claim bond given under the 
statute for the trial of the right of property. 

One of the pleas put in issue the factum of the bond, and 
the sheriff was introduced by the plaintiffs below to prove 
that the bond was executed by the defendants. He was ob- 
jected to as incompetent, by reason of interest, but allowed 
to testify withouta release ; and this constitutes the ground of 
the first exception. 

The general rule undoubtedly is, that a witness who has a 
direct interest in the event of the suit, cannot be allowed to 
testify. But this rule is subject to several exceptions, which 
public policy, convenience and necessity have engrafted upon 
it, and which are as well established as the rule itself, although 
not always so easy of application. Among these exceptions 
are classed agents, factors, brokers, &. It issupposed by the 
counsel for the defendants in error, that the sheriff, as respects 
his ministerial official acts, falls within the exception to the 
general rule which obtains as applicable to agents; but we 
are unable to perceive upon what principle he may thus be 
classed. The same considerations of public convenience and 
necessity, which apply to agents employed in the transaction 
of ordinary business, have no application to public officers, 
who are required to furnish written memorials of their offi- 
cial transactions, and which are prima facie evidence, and in 
some cases, conclusive evidence of those acts. 

The cases of Beane v. Pearsall, 12 Ala. Rep. 592, and the 
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Governor, Use, &c. v. Gee, 19 ib. 199, were cases of agency, 
which clearly fell within the exception. In the other case 
cited by the counsel for the defendant in error of Moore & 
Jones v. Henderson, 18 Ala. Rep. 382, we held, in an action 
against an attorney to recover upon his receipt for notes for 
collection, the maker of one of the notes was an incompetent 
witness to prove the payment of the money to the attorney. 
And we said in that case, that where, in one event, the liabil- 
ity of the witness will be lessened, he is not a competent 
witness for the party who seeks by h's evidence to produce 
that event. See the cases there cited on page 235. 

So in McGrew & Beck v. The Governor, 19 Ala. Rep. 89, 
we held, that a constable was an incompetent witness to prove 
that he had paid money to a justice of the peace, which he 
had collected on execution, in a suit by the plaintiff in the 
execution against such justice for the money. 

That the sheriff in this case has an interest in fixing a 
liability upon the defendants on the claim bond, needs no ar- 
gument; for although a judgment exonerating the defendants 
might not be evidence against him, when sued for failing to 
take a bond, yet the judgment fixing the liability of the obli- 
gors upon the bond, gives to the plaintiff below all that he 
can claim, and thus completely saves the sheriff, who is offer- 
ed to bring about this result by his own testimony. 

His position in regard to the cause cannot be distinguished 
from that of a clerk, who has received a writ of error bond, 
the genuineness of which is called in question, in a proceed- 
ing in equity to be relieved from a summary judgment ren- 
dered upon it against the obligors. It has been twice held, 
that such is the direct interest which the clerk has, that the 
Chancery Court will not proceed to a decree, without he is 
made a party. Brooks v. Harrison, 2 Ala. Rep. 209; Gibbs 
& Labuzan v. Frost & Dickerson, ib. 720-7380. 

But if we concede that the sheriff is the agent of the 
plaintiff below to take the claim bond, and subject to the 
ordinary exception to the general rule applicable to agents, 
we should still hold him incompetent, upon the ground of. in- 
terest. For the exception does not extend, to cases where a 
verdict for the principal would place the agent in a state of 
security, —_ any action which the principal might bring 
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against him, the agent being directly interested in fixing a 
liability on the defendant, thus securing himself from future 
amenability. 1 Greenl. Ev. § 396. And this principle, it is 
said, is applicable to all cases, where the testimony of the 
witness adduced by the plaintiff, would discharge him from 
the plaintiff ’s demand, by establishing it against the defend- 
ant. 1Greenl. Ev. (3 Ed.) note 4 to page 543. So, in an 
action brought by A. against B., for the board of C., the lat- 
ter was held an incompetent witness to prove the claim. Em- 
erton v. Andrews, 4 Mass. Rep. 653; Hodson v. Marshall, 7 
C. & P. 16. 

We are therefore of opinion, that both upon principle and 
authority, the sheriff was incompetent to fix a liability upon 
the defendants below, thus rendering himself secure against 
any action which might otherwise be brought against him. 
If the plaintiffs below desire the testimony of this witness, 
they can avail themselves of it, by executing a release; oth- 
wise, he is incompetent, as he is liable over, either on an im- 
plied agreement, or on the ground of fraud. Baxter v. Gra- 
ham, 5 Watts, 418; Miller v. Garvin’s Ex’r, 12 Ser. & R. 104. 

2. This being a common law action upon the bond, no re- 
turn of ‘‘ forfeiture” was necessary to its maintenance. Such 
endorsement is only required, to enable the payee or obligee 
to avail himself of the summary remedy conferred by the 
statute. 

8. Without deciding whether, under the circumstances 
presented in the blll of exceptions, it was incumbent on the 
plaintiff to have made a demand, through the sheriff, of the 
property which had been condemned, we are satisfied the 
court did not err in the instruction given to the jury, that the 
demand proved to have been made of the defendant’s gen- 
eral agent, he being absent from the county, was sufficient. 
If the party to the bond rendered a personal demand upon 
him impracticable, by his absence, the best the sheriff could 
do was, to make it of the person having the general charge 
and agency of his business. 

. 4, As to the preliminary proof, constituting the predicate 
for secondary evidence of the execution and record of con- 
demnation of the property in the claim case, it is unnecessary 
for us to say more, than that when the better evidence is 
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shown to be lost or r destroyed, secondary evidence is admissi- 
ble to prove it. 5 Kinney’s Com. 106; 22 Maine, 442. 
Doubtless, the loss of the better evidence can be sufficiently 
shown upon another trial, if it be lost. 

Let the judgment be reversed, and the cause remanded. 


OSWALD vs. GODBOLD. 


_ 


. The plaintiff cannot recover under the common counts, in assumpsit for use and 
occupation, when the proof shows that there was a special agreement between 
the parties, by the terms of which the plaintiff was to receive a specified quan- 
tity of lumber for the rent of the premises, and it is not shown that by the 
agreement any value in money was placed on the lumber. 

2. The statute of this State (Clay’s Digest 505, § 1) does not embrace those con- 

tracts for rent which contain a reservation of rent to be paid in specific articles, 

the value of which is not ascertained by the agreement of the parties. 


Error to the Circuit Court of Mobile. 
Tried before the Hon. L. Gibbons. 


The plaintiff brought an action of assumpsit in the Circuit 
Court of the county of Mobile against the defendant, and filed 
his declaration containing five counts. 

The first count avers, that plaintiff rented to defendant a 
saw and grist mill for the year 1845, for which defendant 
agreed to pay him 150,000 feet of assorted lumber, to be de- 
livered in the city of Mobile; which he failed to deliver, to 
plaintiff’s damage $1000. 

The second count is for use and occupation of the mills by 
the defendant, and an undertaking on his (defendants) part to 
pay the plaintiff $1500 therefor. 

The third is in guantum meruit for use and occupation of 
the mills, with averment that they were reasonably worth 
$1500. 

The fourth sets out a special contract between the parties 
as follows: ‘And whereas the said plaintiff being the owner 
of a certain saw and grist mill in Mobile county, situated on 
Cole Creek, with the appurtenances, and the said defendant 
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being anxious to rent the same from the said plaintift, the 
said defendant on the 23d day of January, 1845, in the coun- 
ty of Mobile, in consideration that the said plaintiff, at his, 
defendant’s, request, would rent to him, the said defendant, 
the said saw and grist mill, with its appurtenances, for one 
year then next ensuing, and would put the said mill in repair, 
and keep it in repair during the said year; he, the said defen- 
dant, then and there promised to said plaintiff, in considera- 
tion thereof, to deliver to him, in Mobile, one hundred and 
fifty thousand feet of merchantable lumber; and the plaintiff 
avers, that thus confiding in the said promise of the defendant, 
he, the said plaintiff, on the day and year last aforesaid, did 
rent to the said defendant the said saw and grist mill, with its 
appurtenances, for one year from the said 23d day of Janua- 
ry, 1845, and did put the said mill in repair, and kept it in 
repair for the said year for which it was rented to the defen- 
dant, and did then and there do all things which were to be 
done, and the said defendant then and there went into posses- 
sion of the said mill, with its appurtenances, and had, used and 
enjoyed the same for twelve months then next ensuing ; yet, 
the said defendant, not regarding his said promise and under- 
taking, failed, refused and neglected, although often requested 
so to do, to deliver to the said plaintiff the one hundred and 
fifty thousand feet of merchantable lumber, in Mobile, in pur- 
suance to his said undertaking and promise, to the plaintiff’s 
damage one thousand. dollars.” 

The fifth is a mixed count, in which the money counts, gen- 
erally, are blended. 

The breach is for failing to deliver the lumber in Mobile, 
and failing to pay the money claimed. , 

On the trial, as appears by the bill of exceptions, the plain- 
tiff introduced evidence proving that one Johnson, (the wit- 
ness,) a short time before the defendant leased the mill, made 
an agreement with the plaintiff to lease his mill on Cole 
Creek, in Mobile county, for one year; he was to give 
150,000 feet of merchantable lumber for the rent. Witness 
stated that lumber at the mill was worth $9 per thousand; 
the contract between plaintiff and witness was never perfect- 
ed; the witness further stated that defendant told him, that 
he (defendant) had rented the mills for one year, on the same 
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terms that witness was to get them, except that the dam was 
to be raised; how much witness did not know. The testi- 
mony was doubtful, whether the lumber, by the contract, had 
a fixed value at the mill or not. It was also proved, that the 
defendant went into possession of the mill in January, 1845, 
and used it for the year, when he delivered it to the plaintiff. 

The plaintiff then offered to prove, under the common 
counts, the value of the mills for one year by way of rent, 
and stated, that in such proof he would keep within the 
amount proved on the special contract. The defendant ob- 
jected to this proof, and the court sustained the objection, 
unless the complainant would show that the contract itself 
contained a rule by which the damages would be estimated ; 
to which the plaintiff excepted. 

Defendant then proved, by the millwright who had been 
employed by the plaintiffto work on the mill during the 
year, that he heard both plaintiff and defendant say, that the 
plaintiff was to rent the defendant the mill for a year; that he 
was to raise the dam two feet and repair the mill, for which, 
defendant was to give him 150,000 feet of lumber; he also 
proved that defendant had delivered to the plaintiff nearly 
100,000 feet of lumber, and since the lease was out had paid 
him $125 in cash. He proved that the dam was not raised, 
and that the mill was only partially repaired; and that the 
defendant had been damaged to a great extent, on account of 
the dam not being raised. 

The plaintiff, by way of rebutting proof, offered evidence 
showing that the dam of the mill had been raised two feet, 
and the repairs made; by another witness, who had been em- 
ployed by defendant about a week, in the commencement of 
his tenancy, that the dam had been raised a foot, and he never 
heard the defendant complain that the dam had not been 
raised. Plaintiff further proved, that he was frequently at the 
mills while defendant occupied and used them, was often with 
him, and never heard him complain that the dam was not 
raised and the repairs made; he seemed to be satisfied with 
his bargain. 

The plaintiff again offered to prove what the use and occu- 
pation of the mills were worth, during the year defendant 
rented them, and that they were worth fifteen hundred dol- 
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lars. The defendant objected to the introduction of this 
proof under the common counts; the court sustained the ob- 
jection, and the plaintiff excepted. 

The court then charged the jury, “that it was left to them to 
say what the contract was between the parties; that if they 
found, that it was, that the lumber, by the contract, had a 
value put upon it at the mill or elsewhere, then they could 
consider the defendant’s and plaintiff’s evidence on the common 
counts, in case such evidence did not support the special count 
on the contract, and plaintiff would be entitled to recover on 
said counts if any thing was due him on his contract with the 
defendant. But if they found the lumber, paid the plaintiff 
by the defendant, had no fixed value by the contract, then 
the plaintiff’s evidence could not be applied to the common 
counts, and the plaintiff must recover on his special count on 
the contract, as declared upon in the declaration” or not at all. 
To this charge the plaintiff excepted. 

The plaintiff assigns for error the matters set forth in the 
bill of exceptions. 








Jno. A. CAMPBELL, for plaintiff in error: 

The evidence excluded by the Circuit Cort, and the 
charge given by,the court, upon the application of the evi- 
dence to the counts of the declaration, were in contradiction 
to the statute, Clay’s Digest 505, title Rent. 158. & P. 294; 
1 Ala. Rep. 5385; 7 Wend. 107; 13 John. 240. 


REQUIER, contra: 

Where the damages consequent upon the breach of a con- 
tract are unliquidated, no recovery can be had upon the gen- 
eral counts, but the plaintiff must stand or fall by his special 
count. 1 Stew. 12; 3 ib. 190; 7 Ala. Rep. 952; 10 ib. 330; 
11 ib. 273; 12 ib. 221; ib. 726. 


LIGON, J.—It was not insisted in the argument, that 
under the state of the pleadings and proof disclosed by the 
record, the plaintiff in error is entitled to recover on the spe- 
cial contract set out in his declaration; but the error chiefly 
complained of is, the refusal of the court to allow the proof 
of the value of the premises by way of annual rent, to go to 
the jury on the common counts. 
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by this court, that when the plaintiff declares on the com- 
mon counts, he cannot recover, if the proof shows there was 
a special contract between the parties that the plaintiff was 
to receive specific articles in payment, and this, notwith- 
standing the testimony concerning the special contract, did 
not disclose all its terms. The court in that case takes the 
true distinction between those cases of this class, in which 
a recovery may be had on the common counts, when a spe- 
cial contract is shown to exist, and those in which it cannot. 
In that case, it is said, that “the plaintiff may recover on the 
common counts, although there is a special contract, whenever, 
by the breach of the contract, the plaintiff is entitled to 
recover a sum in numero; that is, where the damages for the 
breach of contract are liquidated, and require nothing to be 
done but a mere calculation.” 

The same rule had been previously acted on'in Sprague v. 
Morgan, 7 Ala. Rep. 952, and has since, in Aikin v. Blood- 
good, 11 Ala. Rep. 221, Anderson v. Rice, at the last term, 
and several other cases which it is needless to cite; and we 
have no doubt, it is the true rule in such cases, 

In the present case, the proof clearly shows, that there was 
a special agreement between the parties, by the terms of 
which the plaintiff was to receive one hundred and fifty 
thousand feet of lumber for the rent of the mills; but the 
testimony does not show, that by that agreement any value 
in money was placed on this lumber, by the hundred or by 
the thousand feet, so that, by a mere calculation, the jury 
could ascertain the plaintiff’s damage. On such contracts, 
the law fixes no invariable rule by which the damages are to 
be measured. If the failure to deliver the lumber had put 
the plaintiff to no other inconvenience than the mere disap- 
pointment arising from such non-delivery, the measure of 
damages would be, the value of the lumber at the agreed 
place and time of delivery; whereas, if he were engaged in 
building, and his workmen were delayed and hindered by 
such non-delivery, the measure of damages would be in- 
creased in proportion to the actual injury sustained. It 
presents, then, a case of unliquidated damages, and the proof 
offered by the plaintiff, and ruled out by the court, was 
clearly inadmissible under the common counts. 
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The counsel for the plaintiff insists, however, that although 
the rule alluded to may be considered as the true one in or- 
dinary cases, yet our statutory regulations, in relation to 
actions for the recovery of rent, will exempt this case from its 
operation. 

That statute provides: “It shall be lawful for any person 
or persons to whom any rent may be due, or the executors 
or administrators of such person, when the demise is not by 
deed, or if by deed, not specifying the rent to be paid, to 
recover a reasonable satisfaction for the tenements occupied 
by the defendant, in an action on the case for the use and 
occupancy of what was held and enjoyed; and if, on evidence 
on the trial of such action, any parol demise reserving certain 
rent, or demise by deed, but no rent therein agreed on shall 
appear, in either case, the plaintiff in such action shall not be 
nonsuited, but shall recover a reasonable satisfaction for the 
tenements occupied.” 

It is evident, that the legislature intended to prevent non- 
suits in those cases of parol demise, reserving rent to be paid 
in money, in which the special agreement between the 
parties was inartificially set out, or wholly omitted by the 
pleader in his declaration ; and in those in which assumpsit, 
and not covenant, was brought, when the demise was by 
deed, which did not ascertain the amount of such rent. It 
is also evident, that its terms were never intended to embrace 
those contracts for rent, which contained a reservation of 
rent to be paid in specific articles, the value of which was 
not ascertained by the agreement between the parties. 

There is nothing in the cases to which we are referred by 
the counsel for the plaintiff in error, to conflict with these 
views. 

There is no error in the record, and the judgment must be 


affirmed. 


~~ 
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WATTS er A. vs. GAYLE & BOWER Et AL. 


1. A creditor may come into a court of equity against the executor de son tort 
of his debtor, to obtain satisfaction of his debt out of property which the debtor 
fraudulently conveyed, and which is in the possession of a person who cannot 
administer it as the rightful representative, being bound by the fraud of the 
intestate; and in such case, it is not necessary that the creditor should have 
exhausted his legal remedies, or should stand as a creditor with a lien. 

As a general rule, all the obligors must be made parties to a suit in equity on 

an administrator’s bond. A demurrer will lie to the bill if all are not made 

parties, unless a sufficient excuse is shown in the bill for the omission. 

An allegation of the insolvency of those who are not joined, is a sufficient ex- 

cuse for the omission. 

4, The distributees of the estate are not necessary parties to a bill filed by a cred- 
itor against the executor de son tort of his deceased debtor, to reach prop- 
erty fraudulently conveyed by the debtor in his lifetime. 

5. When the Orphans’ Court has acquired jurisdiction of the settlement of an es- 
tate, by the report of insolvency, personal notice of the subsequent proceed- 
ings to the administrator, is unnecessary; he is considered the actor, and is 
held to notice of all subsequent proceedings. 

6. A decree of the Orphans’ Court against an administrator, rendered previously 
to the passage of the act of 1843, is equally conclusive upon him and his secu- 
rities, both as to the claims allowed against the estate, and the assets in the 
administrator’s hands ; and the securities, in the absence of fraud, cannot liti- 
gate any question, except those which may arise upon the factum of the bond, 
or its legal sufficiency. 

7. A party against whom a judgment at law is rendered by default, cannot obtain 
relief against it in equity, upon the ground that the attorney, whom he had re- 
tained to appear and defend the suit for him, failed to do so, and appeared for 
the opposite party, when the proof shows, that he had only requested the attor- 
ney to attend to any and all business for him, and had not mentioned any par- 
ticular case. 


to 


9 


Error to the Chancery Court of Lowndes. 
Tried before the Hon. J. W. Lesesne. 


This bill was filed by Gayle & Bower, e¢ al. against the 
plaintiffs in error, as executors de son tort of Jeremiah Watts, 
deceased, who was one of the securities of Margaret West, on 
her bond, as executrix of Henry West, deceased. The bill 
charges, that Gayle & Bower held a claim against the estate of 
said Henry West; that said estate was reported insolvent; 
that their claim against it was allowed by the Orphan’s Court, 
and a decree rendered in their favor against the administra- 
trix, for the amount; that the other securities of the admin- 
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istratrix were insolvent; that Gayle & Bower assigned their 
claim to the complainant, Smith; that an execution was is- 
sued on the decree, and returned, “no property found.” It 
also charges, that Jeremiah Watts, before his death, fraudu- 
lently conveyed his property, including sundry slaves, to his 
son, Thomas J. Watts; that said slaves were afterwards sold 
by Monroe Watts, under the directions of said Thomas J. 
Watts; and that there is no other property belonging to the 
estate of the said Jeremiah Watts. The bill prays for an ac- 
count, and that said Thomas J. and Monroe Watts be decreed 
to pay the complainants’ demand out of the money received 
from said sale. 

The defendants, Thomas J. and Monroe Watts, insist, in 
their answers, by way of defence, that the said claim of Gayle 
& Bower, which is the foundation of the suit, was paid before 
the rendition of said decree by the Orphans’ Court, against 
the administratrix of Henry West; and that their intestate, 
Jeremiah Watts, ought not to be concluded by said decree, 
because the said administratrix had no actual notice of the 
same. They also insist, that said decree ought not to be con- 
clusive against their intestate, on the ground of accident, and 
state these facts to avoid it: that said Watts had employed 
an attorney to attend to said settlement for him, and to see 
that the same was properly made; and that said attorney, 
instead of appearing for said Watts, and representing his in- 
terest, appeared for said Gayle & Bower; that, at the time of 
said settlement, said Watts was prevented by sickness from 
attending in person, and also, that he was prevented, by 
mental derangement, from ascertaining and setting up his 
defence. 

A demurrer was also filed to the bill, for want of equity, 
for want of proper parties, and on the ground that complain- 
ants had a full, adequate, and complete remedy at law. 

The evidence shows, that the estate of Henry West was 
duly reported insolvent, and that notice of the settlement was 
given by publication. It also shows, that the execution 
. against the administratrix was made returnable to the Or- 
phans’ Court, instead of a regular term of the County Court ; 
that Margaret West was insolvent, as also those of her secu- 
curities who are not made parties to the bill. The evidence 
upon the other points of the case appears in the opinion. 
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The Chancellor rendered a decree, upon the bill, answers, 
and testimony, referring it to the master to take an account 
of the amount due on the decree in the Orphans’ Court, and 
of the estate in the hands of Thomas Watts, that the same 
might be condemned to the payment of said decree. 

The decree of the Chancellor is here assigned for error. 


LapsLEY & HUNTER, and BOLLING, for plaintiffs in error: 


1. The execution which issued from the Orphans’ Court on 
the decree against the administratrix of West, having been 
made returnable to a day of the Orphans’ Court, fixed no 
liability on Jeremiah Watts, et al., the securities of the admin- 
istratrix. It is the same as though no execution had issued 
against the administratrix. Westmoreland v. Hale, 11 Ala. 
Rep. 127; Graham & Abercrombie v. Chandler, 12 ib. 829. 

2. Before a suit, even, can be maintained against the secu- 
rities of an executor or administrator, it must appear, that 
assets have been found in the hands of the latter, and that 
the money alleged to be due cannot be made. 358. & P. 263; 
ib. 348. 

3. The security is liable, only when the remedy has been 
exhausted against the principal. 2 Dev. Eq. 115; 7 B. Mon- 
roe, 15. There should have been an execution returned, “no 
property,” against the administratrix. 

4, After the securities are liable to an action, they can only 
be charged, to the extent of the assets actually wasted. 11 
Ala. Rep. 104. It was incumbent on the complainants, to 
have shown the value of the assets which came to the hands 
of the administratrix of West. Evidence of the decree is not 
sufficient, especially when it is also shown that the estate is not 
able to pay it. 

5. If the Orphans’ Court decree was not void for want of 
notice, it was clearly only prima facie, as there was no per- 
sonal service on any one. 2 Stew. Rep. 399; 2 ib. 445; 
ib. 124; ib. 280; 4 Cow. 292. 

6. The surety was mentally and physically unable to defend, 
and for that reason, is not coneluded by the decree against the 
administratrix. To show this, we hold, 1st, That he had the 
right to defend, and his liability upon the Orphans’ Court de- 
cree depends upon that right. 2. That the imbecility is a 
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good ground to open the judgment, to let in evidence of pay- 
ment by the administratrix before its rendition. 1 Brock. 33. 

7. Independent of this, there was such accident as will open 
the judgment, as to Jeremiah Watts. The accident was, that 
his counsel, by an oversight, appeared in the Orphan’s Court 
against him, instead of for him. This is clearly sufficient, of 
itself, but, combined with the imbecility, places the matter 
beyond doubt. It was in the nature of a fraud in Gayle & 
Bower, to press their whole demand and get a decree for all, 
under the peculiar facts of this case. 

8. If proof is let in as to payments before the decree in 
the Orphans’ Court, then the evidence of Smith shows, that 
the debt, or nearly all of it, has been paid. The amount of 
Smith’s notes, for property purchased at the sale, went in 
payment of the debt. 


9. The complainants cannot maintain the present bill. 
There is no equitable lien; no judgment against Jeremiah 
Watts. 7 Ala. Rep. 319, and authorities there cited. There 
is yet no debt against Jeremiah Watts. Quere? Can the bill 
be sustained, under the statute? The proceeding should 
have been against the assets of the estate of West. It starts 
out with the idea, that there is a debt against Jeremiah 
Watts, to the amount of the decree, and seeks to collect the 
assets of Jeremiah Watts out of the defendant, T. J. Watts, 
by making him an executor de son tort. If the complainant 
is correct in this, the heirs or distributees of Jeremiah Watts 
should have been made parties. 16 Ala. Rep. 233. 





GrorGE W. STONE, contra: 


1. The decree against Mrs. West, the administratrix, being 
a, judgment, clearly fixes her liability, and the extent of it. 
Our statutes and decisions make the decree equally conclu- 
sive against her sureties, except as to the factum of the bond, 
and their legal liability on it. On all other grounds, they 
can make defence only through their principal. 4 Ala. Rep. 
417; ib. 698; 5 ib. 67; 6 ib. 826; 20 Pick. 58; 9 Ala. 42. 

2. Such creditor, or even a creditor at large in many 
cases—and this is one of them—zmay file a bill for the discov- 
ery and administration of assets; and, obtaining the discov- 
ery, the court will proceed to decree payment. 11 Ves, 29; 
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4 Johns. Ch. 619; 8 Por. 380; 9 Ala. 391; 15 ib. 91; 18 
ib. 140; 8 Littell, 427; 1 Sim. & Stu. 206. 

3. In cases like the present, a bill for such object will 
equally lie against an executor de son tort. 9 Leigh, 79; 7 
Sim. 172; 10 Con. Eng. Ch.1; 8 Por. 271; 3 Lit. 427; 6 
Johns. Ch. 182; 2 Rand. 384. 

4, The defendants have made themselves executors de son 
tort. 1 Lomax on Executors, 77; 5 Ala. Rep. 81. And 
even if there were a rightful executor, he could not recover 
the assets; and hence our right to proceed in this form is 
clear. 6 Ala. 367; 2 Rand, supra. 

5. The decree or judgment is conclusive against Mrs. West 
and her sureties, and cannot be set aside, or reheard in equity, 
unless the Wattses have averred, and proven, that they were 
prevented from making the defence by accident, unmixed 
with negligence, or the fraud of the opposite party. Is that 
species of accident which is unmixed with negligence, shown 
here? 6 Por. 24; 7 ib.549; 1 Ala. Rep. 851; 3 ib. 521; 14 
ib. 8345; 2 Hen. & Munf. 189; 2 Story’s Eq. Jur. §§ 887-888- 
896; 1Sch. & Lef.201; 6 Johns. Ch. 479; 3 Johns. Ch. 351. 

6. And it is not enough, to show a right to have the case 
Teheard, on the ground of accident or fraud. It must also 
appear, that the decree is inequitable and unjust. 2 Munf.1; 
8 Ala. 770. 

7. The other ground of defence is, the mental imbecility of 
Jeremiah Watts. The law knows no middle ground between 
sanity and insanity, or capacity and incapacity to do binding 
acts. Unclouded intellect is not required. Ifthe party have 
sufficient intellect to attend to his ordinary affairs, it is 
enough. 5 Ala. Rep. 81; 11 ib. 87; 11 Ves. 11; 5 John. 
Ch. Rep. 148, 161; 4 Cow. 207; 1 Jarman on Wills, note, 
(1st ed.) 27; 1 Phil. 100; 1 Jarman on Wills, 31; 9 Pick, 
212. 

8. Neither of these grounds of defence can derive any sup- 
port from the other. Each must stand by itself; and if nei- 
ther is sustained, both must fail. 

9. We contend, that neither of these defences is made out; 
but if the court should think either one proven, then we say 
no injury has been shown. The testimony of Smith is con- 
tradicted in many important particulars, and is incredible. 
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Moreover, it is not shown, if Gayle & Bower did receive 
these notes, that they were a payment on the decree in this 
case. The presumptions are in favor of the correctness of 
the judgment; and the onus lies on the Wattses, to show, 
that they were received on the indebtedness which was the 
foundation of the decree of the Orphans’ Court. 

10. It was not necessary for us to prove the correctness of 
our account. The onus was on the other side to disprove it. 
Yet we have taken the testimony of Hayne & Miller to es- 
tablish it, by proving the handwriting, and correct dealings 
of the deceased clerk, who made the entries. 9 Por. 289; 4 
Ala. 871; 8 ib. 519. 

11. As to the transfer of the judgment, either partner, while 
the firm continues, or the continuing partner, after the disso- 

“Jution, is authorized to transfer the firm effects in payment of 
its debts. 3 Paige, 523; 15 Ala. Rep. 34. 

12. The Wattses, in attempting to attack our decree, are 
forced to become actors, and to pray for relief. This, they 
cannot do without a cross bill. Story’s Eq. Pl. §§ 480-431- 
425-429; McLemore v. Mabson, at this. term. 

13. Our bill is well filed under the statute, and is good, in- 
dependent of it. Pamph. Acts, 1844, 107; 10 Ala. 436; 11 
ib. 988; 18 ib. 837; 14 ib. 198; 1 Paige, 637; 20 Johns. 
554. It is also filed, so as to come within the provisions of 
the act providing for attachments in chancery, $$ 1 and 3 
Pamph. Acts of 1846, 17. 

14. If it be contended, that in this case we have no execu- 
tion returned unsatisfied, we answer, that the equity of our 
bill is defensible on other and distinct grounds. Jeremiah 
Watts had fraudulently disposed of his entire estate, and the 
property had been carried beyond the jurisdiction of the 
court. The assets were in money, and were in the hands of 
Thomas J. Watts, the executor de son tort. Jeremiah Watts 
was dead. No administration on his estate had been taken 
out, and none was necessary. The power of the chancellor 
was needed to vacate the fraudulent bill of sale, and discover 
the assets, and make them available.. Being in possession of 
the case for this purpose, the court of chancery will retain it, 
and do complete justice. See Chamberlayne v. Temple, su- 
pra, and other authorities. 
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15. The answer and the proofs show, that Mrs. West and 
the other sureties were utterly insolvent. Hence, no pro- 
ceedings against them were necessary. 

16. It cannot be necessary to make the other distributees 
of Jeremiah Watts parties. No effort is made to separate 
the shares of the distributees ; and hence no account between 
them is necessary. We proceed against them as executors, 
and seek to charge them as having in their hands assets of 
the said Jeremiah Watts. 

17. The decree of the Orphans’ Court of Butler, which is the 
foundation of this proceeding, and all that precedes it is regular, 
as has been determined in the case of Clarke v. West, 5 Ala. 
Rep. 117. That decision, so far as it goes, is the law of this 
case. 


GOLDTHW AITE, J.—This is not a case where a creditor 
seeks to obtain satisfaction of his debt out of the property of 
the defendant which cannot be reached by an execution at 
law, in which case, the right of the creditor to obtain relief, 
depends upon the fact of his having first exhausted his legal 
remedies, without being able to obtain a satisfaction of his 
judgment, (Hadden v. Spadder, 20 John. 554; Beck v. Bur- 
dett, 1 Paige, 388; Roper v. McCook, 7 Ala. 319.) Neither 
is it the main object of the bill, to remove an obstacle which 
stands in the path of the complainant in enforcing a lien, in 
which case he must, in order to entitle himself to the aid of 
equity, show himself to be a creditor with a lien, by obtain- 
ing judgment, and placing his execution in the hands of an 
officer. (Planters’ and Merchants’ Bank v. Walker, 7 Ala. 
926; Dargan v. Waring, 11 Ala. 928; Pharis v. Leachman, 
at the present term.) The object of the complainant in the 
present case is, to enforce a claim against property which, it is 
alleged, has been fraudulently conveyed by an intestate in his 
life-time, and which is in the possession of a person who can- 
not administer it as the rightful representative, being bound 
by the fraud of his intestate, (Marler v. Marler, 6 Ala. 867; 
Pharis v. Leachman, supra) and which is the only property 
that remains for the satisfaction of the debt, the intestate hay- 
ing left no assets. The principle. which is asserted by the 
bill, that a creditor may come into a court of chancery against 
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the personal representative, was asserted at an early period 
in the English courts, (1 Story’s Eq. §§ 580, 546, and cases 
therein cited) and has been frequently recognized in this 
court; (Leavins v. Butler. 8 Port. 380; Blakey v. Blakey, 
9 Ala. 391; Dement v. Boggess, 18 Ala. 140; Hunley v. 
Hunley, 15 Ala. 91;) and the principle applies equally to an 
executor in his own wrong, as to the rightful administrator. 
(Chamberlayne v. Temple, 2 Ran. 384; Hansford v. Elliott, 
9 Leigh, 79; Newland v. Champion, 1 Ves. 105; Pharis v. 
Leachman, supra.) As it was not necessary for the creditor 
to have exhausted his legal remedies, or to stand as a creditor 
with a lien, in order to entitle himself to the assistance of a 
court of chancery, the allegation of the issue of the execution, 
and the return of no property upon the execution, was, for 
either of these purposes, entirely unnecessary, and need not 
be proved. 

As to the other questions presented by the demurrer to the 
bill, it is true, that, asa general rule, to maintain a suit in 
equity on an administrator’s bond, all the obligors must be 
made parties, (Moore v. Armstrong, 9 Port. 679); and a de- 
murrer would lie on this ground, unless a sufficient excuse is 
shown in the bill for the omission. The allegation, however, 
in the bill, is equivalent to a charge of insolvency, as against 
all the other parties; and the objection on this ground cannot, 
therefore, prevail. Neither is it necessary, in a bill of this 
character, to make the distributees parties. In the case of 
Hartley v. Bloodgood, to which we have been referred by the 
counsel for the plaintiffs in error, the object of the bill was, 
to subject the share of a distributee to the payment of a cre- 
ditor; and it was there correctly held, that the proceedings 
being directed against the distributee, as such, the other distri- 
butees were directly affected, and should have been brought 
before the court. The case of a creditor pursuing the personal 
assets is, perhaps, an exception to the rule; but be this as it 
may, it is well settled, both in England and this country, that 
in such case, the complainant may stop short at the personal 
representative. (Hollord v. Prior, 1 Mylne & Keene, 237; 
7 Eng. Con. Ch. R. 22; Newland v. Champion, supra; Wiser 
v. Blackley, 1 John. Ch. R. 487; Story’s Eq. Pl. 100, note 2.) 
If such be the rule as against the personal assets of the estate, 
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a fortiort must it prevail where the object of the bill is, to 
reach property fraudulently conveyed by the intestate, and 
to which the distributee can have no claim as such, being 
bound by the fraud of his intestate. 

As to the decree of the Orphans’ Court against the admin- 
istratrix, no personal notice was necessary, and, in the absence 
of fraud, the decree must be regarded as conclusive. By the 
report of insolvency the court acquired jurisdiction, and after 
that time the administrator is considered as the actor, and 
held to notice of all subsequent proceedings. (Clarke v. 
West, 5 Ala. 117; Caruthers v. Ross, 18 Ala. 110.) The 
judgment being conclusive against the administratrix, the 
rule is, that it is equally so against the securities, who, in the 
absence of fraud, cannot litigate any questions, except those 
which may arise upon the /factum of the bond, or its legal 
sufficiency. (Williamson v. Howell, 4 Ala. 693; McClure v. 
Colclough, 5 Ala. 65; Perkins v. Moore, 16 Ala. 10; Lam- 
kin v. Heyer, 19 Ala. 228.) And the decree is conclusive, 
not only as to the demand of the plaintiff, but equally so as 
to the assets in the hands of the administrator. This result 
follows necessarily, from the decision in Clarke v. West, and 
Caruthers v. Ross, supra, holding that the effect of the report 
of insolvency, under the laws in force prior to the act of 1848, 
was, to divest courts of law of the jurisdiction of suits against 
the administrator, and confer upon the Orphans’ Court the 
power to make distribution of the assets amongst the credi- 
tors. This power renders it necessary for the court to ascer- 
tain and determine the assets, as well as the demand; and the 
judgment of the court is equally conclusive upon each of these 
subjects. 

It is, however, insisted, that the intestate Jeremiah Watts 
was not concluded by the decree of the Orphans’ Court; that, 
if living, he could have claimed the protection of a Court of 
Chancery, for the purpose of letting in a defence, which he 
was prevented from setting up at the time of its rendition by 
accident, as well as mental derangement, with which disease 
he was at that time afflicted. The rule allowing parties to 
appeal to chancery against a judgment in another court, is of 
great strictness and inflexibility, and it is necessary that it 


should be so, as otherwise, the jurisdiction of that court would 
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soon supplant that of all other tribunals. (French v. Garner, 
7 Port. 459.) A court of equity, therefore, will not lend its 
aid, unless the party claiming its assistance can impeach the 
judgment by facts, or on grounds, of which he could not 
have availed himself, or was prevented from doing it, by 
fraud or accident, or the act of the opposite party, unmixed 
with negligence or fault on his own part. Duncan y. Lyon, 
3 John. Ch. 351; French v. Garner, supra. 

The ground of accident relied on in the present case is, 
that Jeremiah Watts employed an attorney to attend to, and 
represent his interests on the final settlement of the estate of 
Henry West, and that instead of representing his interests, 
he, on that occasion, represented the claim of the defendants 
in error. Waiving the question as to whether the defendants 
could set up these facts in their answer by way of defence to 
the bill, or whether they should not have overhauled the 
judgment by filing a cross bill, we are clear, that the proof to 
sustain this allegation is not sufficient to bring it within the 
rules before referred to. The only diligence which is shown 
by the record to have been used by the intestate, was the 
speaking to an attorney, to attend to any and all business 
which he might have in any court. No definite instructions 
as to the defence were given—no particular case even men- 
tioned—and it would not, we apprehend, be contended, that 
a Court of Chancery, upon this evidence alone, would, in the 
failure of the attorney thus employed to attend, be authorized 
to overhaul the judgment. To allow this, would be to en- 
courage inattention and neglect on the part of the client, a 
cause which should furnish no ground for relief. Bateman 
v. Willoe, 1 Sch. & Le. 201. 

In relation to the other ground upon which the opening of 
the judgment of the Orphans’ Court is urged, it may be re- 
marked, that the evidence of but one witness is relied on, 
and standing by itself, we do not consider the testimony of 
this witness as amounting to full proof of any actual or posi- 
tive derangement, until after the severe illness with which 
Mr. Watts was affected in July, 1842, after the rendition of 
the decree. He speaks, it is true, of his mind being affected 
in the year 1839, or 1840, so as to incapacitate him from any 
great mental exertion, and from attention to important busi- 
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ness, but leaves us entirely in doubt as to the real extent to 
which his faculties were impaired. It is also rather singular, 
that this witness does not state a single fact upon which his 
opinion is based, except the failure of his memory, which is 
incidentally alluded to. We, of course, would not be under- 
stood as intimating that it is necessary, in every case, to give 
the facts upon which a professional opinion is founded; but 
in cases of this character, it is more satisfactory to do so. 
That his memory was impaired, is a circumstance by itself 
which is entitled to but little consideration, as this faculty is 
usually the first to feel the effects of age, and may frequently 
be seriously impaired, without materially weakening the pow- 
ers of the judgment or understanding. Again: it devolved 
upon the plaintiffs in error to show clearly, that the condi- 
tion of mind of their intestate was such as to reasonably ac- 
count for his failing to make the defence. The person in re- 
lation to whom this proof is to be made, is a man of family, 
living for years in the community, and, during the whole of 
this time, managing his business, disposing of his property, 
not leading a secluded or isolated life, but, as far as we can 
form an opinion upon the whole testimony, occupying the 
relations to the neighborhood in which he resided which are 
usual with men of his position. It is incredible, that if the 
mind of a person thus circumstanced had been seriously af- 
fected for any length of time, it would not have been gener- 
ally known in the community of which he was a member; 
and that but one witness is introduced to prove a fact of pe- 
culiar character—a fact which must, if it existed, have been 
known to other witnesses—is of itself entitled to great weight. 
Without, however, pursuing this subject further, it is suffi- 
cient to observe, that, taking into consideration all the evi- 
dence upon this point, it leaves the question at issue involved 
in too much doubt and uncertainty, and produces no convic- 
tion on the mind, that the failure to prepare and make the 
defence was attributable to the causes assigned by the plain- 
tiffs in error. , 
No just reason, therefore, appearing upon the record, to 
authorize the letting in of the defence to the judgment, and 
the same being conclusive, not only against the administra- 
trix of Henry West, but also against her securities, and the 
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proof upon the other points being full, the decree of the 
Chancellor must be affirmed, with costs. 


LOUGHRIDGE vs. THOMPSON. 


1, When the plaintiff declares in assumpsit on a special contract, by which the 
defendant agreed to serve as pilot during the boating season on a certain 
steamboat, and also adds the common counts, it is competent for the defendant, 
under the plea of the general issue, to show a contract different from that de- 
clared on. 

2. A motion to exclude testimony, of which a part is admissible, may be over- 
ruled. 


Error to the Circuit Court of Mobile. 
Tried before the Hon. John Bragg. 


This was an action of assumpsit, brought by Loughridge 
against Thompson, for services performed as a pilot on board 
a steamboat of which the defendant was one of the owners. 

The declaration sets out a special contract to act as pilot on 
board the steamboat “8th January,” for the boating season, 
to-wit: from Ist November, 1848, to lst May, 1849, for 
$1200. A count on a quantum meruit and other common 
counts are added for services as pilot on the “8th of Jan- 
uary.” 

The pleas are, first, the general issue, and second, payment. 

The plaintiff introduced evidence tending to support his 
declaration. The bill of exceptions then proceeds in these 
words; “Defendant introduced G. W. Cloudis, who proved 
that while he was at New Albany, Indiana, in the summer of 
1849, (this is a manifest mistake for 1848,) he wrote a letter 
by instructions from the defendant, then with him, to Camp- 
bell, Owen & Co. of Mobile, requesting them to employ the 
plaintiff to run as pilot on the steamer “ 8th of January,” or 
the “Aberdeen,” as his services might be required on either by 
the owners, the same persons being owners of both boats; 
that witness had no interest in said boats, or either of them; 
that after witness returned to Mobile, and immediately after 
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the “8th of January” was laid up, witness, who was captain of 
the “Aberdeen,” went to plaintiff, and required him to go on 
board the Aberdeen, and finish his season as pilot. Upon 
this demand being made, the plaintiff acceded to it, and 
promised to finish his season as pilot on the Aberdeen ; that 
when the Aberdeen had received her freight, and was ready 
to start up the river, the plaintiff refused to go, alleging that 
he had the cholera; that plaintiff was then drunk, and that 
witness, in consequence thereof, was compelled to employ 
another pilot; that on the succeeding trip of the Aberdeen, 
plaintiff was drunk, and unable, from intoxication, to go on 
board and act as pilot, and never rendered at any time during 
the season, any services as pilot on board of said boat.” 

There was proof that $224 had been paid to plaintiff for 
his services on the 8th of January up to the 5th January, 
1849, at which time the said last mentioned boat was laid up 
for the season, and the hands discharged; also proof that 
plaintiff acknowledged himself indebted to defendant $30 for 
iron. 

To the admission of all the testimony contained in the 
foregoing abstract from the bill of exceptions, “in regard to 
plaintiff’s agreement to serve on the Aberdeen after he had 
been discharged from the 8th of January, plaintiff excepts as 
irrelevant.” 

The court charged the jury: 

1. That it would be their duty to ascertain what was the 
true contract between the parties. If the contract was an 
entire one, to serve on a particular boat, then in the event of 
its being first broken by the captain or owners of the boat, 
the plaintiff would be absolved from performing his part of 
it, and would be entitled to recover the whole amount agreed 
to be paid for the season. 

2. That if the jury should be of opinion that plaintiff’s 
contract was confined to a particular boat, and he had been 
prevented from complying with it, his subsequent promise to 
serve on the Aberdeen would not be binding on him, without 
some new consideration. 

The admission of the testimony aforesaid, and the charges 
of the court, are assigned for error. 


O. 8. JEWETT, for plaintiff in error: 








880 ALABAMA. 

_— ~ Loughridge v. Thompson. — 
The testimony of said witness in relation to the services 
upon the Aberdeen, was irrelevant, and not admissible under 
the general issue; because, nothing shall be given in evi- 
dence which does not directly tend to the proof or the 
disproof of the matters in issue. State v. Wisdom, 8 P. 511; 
Greenl. on Ev. p. 58 §§ 51-2. 

When the defence in any way admits the plaintiff’s cause 
of action, and seeks to avoid it by matter aliunde, the matter 
of defence must be raised by plea. 3 McCord, 317; see 
Brewer v. Strong’s Ex’rs, 10 Ala. Rep. 966; Saunders’ PI. 
and Ev. 137, and cases there cited. 

Even if the evidence in this case was admissible under the 
general issue, still it did not amount to an alteration of the 
former contract, or a release of the defendant, and a discharge 
of his liability. It was nothing more than an agreement on 
the plaintiff’s part, subsequently to his discharge, to run the 
balance of the season on another boat. Such an agreement 
cannot be construed into a release of the existing liability, or 
a substitution of a new contract for the old one. 

The error complained of is, that the court permitted this 
evidence to go to the jury, under the instruction that it rested 
with them to say what the contract was. The jury may well 
have thought that the evidence of the captain of the Aber- 
deen was properly before them, for the purpose of showing 
what the original contract was. 

A party shall not be permitted to offer evidence irrelevant 
to the issue, or incompetent, when excepted to, for there is 
great danger that it may bias the jury; and this result may 
happen, even though the court should afterwards, in its 
charge, tell the jury not to consider it. 


Percy WALKER, contra: 

There is no error in the record to authorize a reversal. 
The defence made below was perfectly legitimate, under the 
issues joined. Considering the form of the declaration, the 
plea of the general issue enabled the defendant to show that 
the contract sued on was an entire contract. 1 Saunders on 
Pl. and Ev. pp. 152-3. 


An agreement to serve a specified time is an entire con- 
tract; and if the party leaves before the termination of the 











__JUNE TEEM, 1852. 


881 
Loughridge vy. Thompson. 





time, he cannot recover. 1 Stew. 29; 12 Johnson, 165; 3 
Ala. 440-676; 13 Johnson, 58. ‘The case in 12 Johnson 
shows, that the plea of the general issue is sufficient to allow 
the proof upon which the defence rested in this case, to come 
in. We might admit that the testimony of G. W. Cloudis, 
as to the contents of the letter, was not strictly admissible, 
without at all weakening the case of the defendant in error; 
for the reason that it could not have misled the jury, inasmuch 
as the same witness proved the acts and declarations of the 
plaintiff in error, which clearly proves that he considered 
that he had been engaged for a specified time; thus bringing 
the case under the rule laid down in the cases cited above 
from the decisions of this court. 


That this court will not reverse a case for an immaterial 
error, or one which does not work a prejudice to the party, 
has been repeatedly adjudged. The plaintiff in error cannot 
with reason complain of the charges of the court below, be- 
cause they could scarcely have been put in terms more 
favorable to him. 


PHELAN, J.—It is argued, that the evidence objected to 
was inadmissible under the plea of the general issue. The 
plaintiff declared on a special contract, to serve as pilot on a 
particular boat for a season, at certain wages; and also added 
the common counts for work and labor, &. He introduced 
evidence tending to support his special contract. Now the 
evidence introduced by the defendant goes to show, that the 
contract was different from the special contract declared on, 
and that it was ‘to serve on either one of two boats as he 
should be required, and that, when required, plaintiff neg- 
lected or refused to serve on one of them. This was surely in 
strict keeping with his plea, “that he did not assume in 
manner and form as the plaintiff hath declared against him ;” 
he was showing that he assumed in a different way. The tes- 
timony was entirely relevant and proper under the general 
issue. 

There was a portion of the testimony which, if properly 
objected to, ought to have been excluded; that portion which 
speaks of a letter from the witness Cloudis, by authority of 
defendant, to Campbell, Owen & Co., instructing them to em- 
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ploy the plaintiff. It was not shown that any employment 
was ever contracted for pursuant to such letter, and this was 
reason enough to exclude that part of the testimony upon a 
proper motion to that effect. But the motion to exclude was 
made to all that went to show that plaintiff was employed to 
act as pilot as well on the Aberdeen as on the “ 8th of Janua- 
ry ;” and a general motion to that effect was properly over- 
ruled, for the reason, that the testimony to that point, as has 
just been shown, was relevant and proper. 

In view of what has been already said, it is needless to go 
further, than to add, that the charges given by the court cor- 
rectly set forth the principles of Jaw applicable to the facts of 
the case. 

There is no error in the record, and the judgment below 
is affirmed. 
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Where an account which is barred by the statute of limitations is sent 
through the Post Office by the creditor to his debtor, at the request of the 
latter, who does not respond to the letter for several years, nor make any 
objection to the account, it does not thereby become a stated account, so 
as to revive the debt and remove the bar of the statute of limitations.— 
Bryan v. “Ware, et al... ....ccccsccccccccccccccscccsvccvccsscsece 687 


. Where an account is placed, together with a number of others, in the hands 


of an attorney for collection, proof that the debtor came several times to 
his office, and examined the bundle of accounts in which it was filed, and 
made no objection to either the correctness or justice of any of them, is 
sufficient to charge him with an acknowledgment of the justness of the de- 
mand.—McCulloch, Adm’r. v. Judd, Son & Co,.........cccecccsccces 708 
Ina suit upon an account for goods sold and delivered, where the defen- 
dant pleads the statute of limitation of three years, and the plaintiff re- 
plies specially “that the account was between merchant and merchant,” 
proof that the plaintiff and defendant were both merchants at the time the 
goods were sold is not, of itself, sufficient te support the replication..... 703 
An account containing several items of debit against the defendant for 
goods bought, and a single item of credit for cash paid, is not an account 
arising out of “the trade of merchandize between merchant and mer- 
chant,” within the proviso of the statute of limitation, (Clay’s Digest, 328, 
BOD) oc vce revcccccccnccsecedeccescceecbescetesseccssetesnsoes 703 
When the partnership accounts have been made out and settled after full 
deliberation, it requires clear and convincing proof of error, and further 
that this error was unknown at the time of the settlement to the party 
complaining, to induce a court of equity to open the account.--Desha & 
Ghaggens ¢. Batt, cccstcrccccnnsascecesesvascesescesedonsigon 747 
If the evidence leaves the mind in doubt whether there is error or not, the 
court must decide against the existence of error, the burthen of proof 
resting upon him who complains of errors in a stated account........... 747 


AGENCY. 


hi 


2. 


As a general rule, the agency of a party must be proved by other evidence 
than his mere acts, before it can be properly assumed that such acts are 
binding on the principal—MceDonnell v. Br. Bank, Montgomery... ... -++ 818 
But ifthe agent is discharging as deputy the duties of a public office confer- 
red upon another, and his acts are of such a continuous character as rea- 
sonably to justify the inference that the principal, if a faithful public offi- 
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cer, must have known of them, ond would not have permitted the deputy 
thus to act without authority for so doing, in such case the acts themselves 
become very strong evidence of the agent’s authority to perform them.. . 
3. The fact of agency is an inference to be drawn by the jury; and however 
strongly the proof may tend to establish such inference, still it is an in- 
ference of fact, which the court, as matter of law, cannot assume......... 
4. When an agent, acting within the scope of his authority, executes a pro- 
missory note in the name of his principal and himself, he is an incompetent 
witness against his principal, when the latter is sued alone on the note.— 
BE PN, Bcc cnccnrcscecccesesccccnassesececesosonses 
5. When an agent, having authority from his principal to purchase goods 
from A., purchases from B., and executes a note in the name of his princi- 
pal and himself jointly, for the purchase money, he is an incompetent wit- 
ness against his principal, when the latter is sued on the note........... 
6. A factor or commission merchant is not authorized by law to pledge the 
goods of his principal for his own use, and his pledgee can acquire no title 
to them, as against the principal, whether he deal with the factor in igno- 
rance of his title or not. The principal may bring trover against the fac- 
tor and his pledgee, or either of them, at his election.—Bott v. MeCoy & 





7. But the factor is estopped by his own tortious act, and he cannot take ad- 
vantage of the violation of his authority to set aside the contract........ 
8, A subsequent purchaser from the factor acquires no better title than the 
factor himself had, and cannot recover the goods from the pledgee, al- 
though the sale was made within the seope of the factor’s authority... 


AMENDMENTS. 

1. The Circuit Courts have authority, under the statute of 1824, (Clay’s Di- 
gest, 322, § 55.) to amend a judgment at any time within three years after 
its rendition, by the correction of any clerical error or mistake, where 
there is sufficient matter apparent on the record to amend by.—Lee v. 
eine its 6 oi sin 600s 6s cee scenes ccivsiccdiecececnsencesiasce 
2. A remittitur of the damages recovered in an action of assumpsit having 
been entered by mistake, the judgment was set aside at the next term of 
the court, on the motion of the plaintiff, and plaintiff then dismissed his 
suit; and at a subsequent term, the latter judgment was amended nunc 
pro tune, soas show that the defendant had appeared and consented to the 
vacating of the first judgment. Held, 

That the appearance and consent of the defendant to the vacation of the 
judgment must be considered as a waiver of the proof required by the 
statute, or as a judicial admission of the facts necessary to authorize 
the court to set aside the judgment.......... 0... cee eee ee ee eens 

3, A judgment can only be amended, or rendered, nune pro tune, when 
the amendment or rendition is authorized by some matter of record, 
or by some entry made by or under the authority of the court, which en- 
try must be shown by the record of the cause, or at least by some book 
belonging to the office of the court, and required by law to be there kept. 


4, A steamboat being in the possession of the sheriff under a writ of seizure 
was replevied, the stipulators entering into bond to pay the judgment 
which might be rendered on the libel, and the boat was delivered to them. 
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They afterwards re-delivered ion to the possession of the sheriff, ond he 

returned the writ of seizure, (showing these facts in his return,) and also 

the bond given by the stipulators. Judgment was afterwards rendered in 

favor of the libellants, and a sale of the boat was decreed to pay the judg- 

ment out of the proceeds. Jt was held, 

That the decree might be amended at the next subsequent term nunc pro 
tune, by setting aside the order of sale, and rendering a decree upon 
the bond against the stipulators.—Wainright & Twelves v. Sanders... 


APPEALS. 

1, In appeal cases the defendant may waive all objections to the mode in 
which he is brought into court, and submit the case, although involving 
more than fifty dollars, to the decision of the Cireuit Court, which, by vir- 
tue of its general jurisdiction over the amount, can determine it.— Vaughan 
VC, Pc cc cccccesscs ctcescsconsaveessenseenassavensoes ees 

2, And by failing to plead in abatement in the Circuit Court, the want of 
jurisdictior. before the justice, the defendant waives all objection on that 


3. When a judgment by default is rendered in the Circuit Coart on an appeal 
from the judgment of a Justice of the Peace, and the cause of action is an 
open account for a less sum than twenty dollars, the record must show 
that proof was made to the court of the correctness of the demand; and 
if it does not, the judgment will be reversed—Crosby v. Brantly........ 

4, An appeal does not lie from an interlocutory order of the Chancellor refu- 
sing to dismiss a bill for want of equity.—Benford v. Daniels........... 

5. Nor will the Appellate Court take jurisdiction of such appeal by consent 
OEE IN 550.66 .sinicnnn.ssnntdasccasesiecenedwaneecasdatameaee 


APPELLATE COURT. 

1, Matters cannot be assigned for error in the Appellate Court which were 
not excepted to, nor in any other manner reserved, by the plaintiffin error, 
in the court below.—Gordon et al. v. McLeod,..........eceeceeeeeees 

. The question whether the Bank exceeded its powers, by taking more than 
legal interest in the note sued on, cannot be raised for the first time in the 
Appellate Court, when the only error assigned relates to the admission, 
against the objection of the plaintiff in error, of certain evidence touching 
the consideration of the note.—Murrah v. Br. Bank, Decatur............ 

3. The plaintiff in error will not be decreed full costs in the Appellate Court, 

when the error, for which the decree of the court below is reversed, might 
have been remedied if the objection had been raised in the primary court. 
—Frowner, et al. v. Johnson et ab... .. ccc cece cece eee ee eneennes 
4. When judgment is rendered in the court below against the defendant and 
his surety on the replevy bond, the judgment will be reversed and prop- 
erly rendered in the Appellate Court against the defendant alone.—Evans 


to 


5. When the judge is substituted for the jury, by consent of parties, his de- 
cisions upon questions of fact will not be revised by the Appellate Court. 
—Bott v. McCoy & Johnson... ......ccccccceeccscccccccseccceseeese 

6. On the trial of an action of assumpsit, a bill of exceptions was taken by the 
plaintiff to the rulings of the court, and the jury also rendered a verdiet in 
his favor. On motion of the defendant, a new trial was granted, “with 
the understanding that the same be revised, and a bill of exceptions allow- 
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ed.” The plaintiff filed s a  traneaript of the menendd in the Supreme Court, 
without suing out a writ of error, and assigned for error the bill of excep- 
tions. Jt was held, 
That the cause should be stricken from the docket, there being no final 
judgment, and no writ of error—Harrington v. Meriweather......... 
7. The objection cannot be raised for the first time in the Appellate Court, 
that the order of publication against non-resident defendants was not ac- 
companied by an abstract of the bill, as required by the seventeenth rule 
of Chancery Practice.—Gannard et al. v. Eslava et al................- 
8. When a paper is cffered in evidence, and rejected by the primary court, 
as irrelevant, the Appellate Court will only examine the question of its 
relevancy.— Williams v. Fitzpatrick, Governor... ........6+-00eeee00% 


ASSUMPSIT. 


1, Where several persons join as plaintiffs in an action of assumpsit, and the 
plea is non assumpsit, evidence tending to show that the plaintiffs have a 
right to sue jointly, should not be excluded from the jury.—Kirkley v. 








2. When assumpsit is brought in the Circuit Court fora sum exceeding fifty 
dollars, it is not error to allow testimony to go to the jury proving an in- 
debtedness of less than fifty dollars; nor is it erroneous for the court to 
charge the jury, that if they believe such proof, they can find for the 


3. In such a case, if the jury return a verdict for a less sum than fifty dollars, 
the plaintiff, on making the affidavit required by the statute, (Clay’s Dig. 
325, § 75,) will be entitled to judgment for the amount of the verdict 


4, When an overseer, by agreement with his employer, is to receive a cer- 
tain portion of the crop raised, as compensation for his services, he cannot 
recover in assumpsit for work and labor done.—Anderson v. Rice....... 

5. When the entire crop is received by the employer’s administratrix and 
sold, the overseer may bring his action of trover against her individually, 
ormay waive the tort, and sue in assumpsit for money had and received 
00 Bin tttsinn waives cw secs deswnees ceeces cusesebcsccsccsoctccsecs 

6. In assumpsit against husband and wife, on a note executed by the wife 
dum sola, two writs having been issued, but only one served on each de- 
fendant in different counties, it is not error to refuse a motion to quash the 
writs, on the ground that there was no endorsement showing that they 
were for one and the same cause of action. Such objections must be plead- 
ed in abatement, if the defendant wishes to avail himself of his right to re- 
view the decision of the court below.—Johnson and Wife v. King... .... 

7. In assumpsit for the use and occupation of land for two years, it is not er- 
ror for the court to refuse to dismiss the suit, either of its own motion, or 
at the instance of the defendant, upon the plaintiff’s statement that he had 
never claimed but for one year’s occupation, and that the suit was brought 
at the instance, and for the benefit, of another person, who had indemnified 
him against the costs.—Smith v. Wooding............cceseeeeeeeees 

8. Nor is it error to refuse to permit such voluntary statement to be proven 
0, He ew ic ccc ccce ccciccveiceed 2 690in5ts 60 661s 60nd veese ves cocses 

9. When a vendee enters into the possession ‘of land under a parol contract 
of purchase, by the terms of which he was to pay “$500 down, and $500 
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twelve months afterwards,” and he entirely fails to pay the purchase mo- 
ney, and, after remaining in possession for more than twelve months, 
abandons the land, the vendor, if he is in no fault, may recover in assump- 
sit, for the use and occupation, the value of the land during the time the 
Wees OO MNT a oi aiilis oa ce Pe eee Raia ace Fed dE INTE 
10, Assumpsit does not lie against an administrator de bonis non in his rep- 
resentative character, to recover money received by him from the adminis- 
trator in chief, arising from the sale of property belonging to the estate 
which was exempt from sale—Godbold v. Roberts, Adm’r.............. 
11. When a person procures a note to be executed by others, whom he knows 
to be insolvent, for the purpose of getting it discounted at the Bank, and 
to be recommended to the Bank as a good note, by another person from 
the same county with the maker, who was in the habit of recommending 
notes to the Bank for discount, telling him that he intended to pay the note 
himself, and the note is discounted by the Bank, and the money paid to 
him, he is liable to the Bank in an action for money had and received, and 
an express promise to pay is unnecessary—Br. Bank, Montgomery vy. 
UO 605 4:6568.6310% Hida ceewencne emer sicis ei scaimereaipernseieane meus 
12. In a declaration on a written agreement containing several distinct stipu- 
lations to be performed by the defendant, some of which have been per- 
formed, it is not necessary that the breach assigned should negative the 
performance of the defendant's contract in toto, but it will be sufficient if 
it avers non-performance in any one particular, and shows that the plain- 
tiff has good cause of action. —Montgomery Manufacturing Co. v. Thomas, 
13. When the declaration assigns a sufficient breach, and shows a good cause 
of action, unnecessary averments, which are added by way of inducing 
special damages, are mere surplusage, and furnish no ground for demurrer. 
14. Where a mortgagor of slaves put them into the possession of his son- 
in-law under the belief that they would be more profitable under his eon- 
trol, and for the purpose of enabling himself the more readily to pay off 
the mortgage debt, and with the agreement between them that, when 
the debt was paid, they should come to some understanding respecting 
the value and owuership of the slaves, and the mortgagee was apprized of 
this agreement, and assented to it, he may, after notice to the son-in-law, 
bring assumpsit against him for the services of the slaves, notwithstand- 
ing he has previously filed a bill of foreclosure, and obtained a final de- 
eree thereon; Provided, it appears that the son-in-law was not made to 
account for said hire by the bill—Hutchinson v. Dearing............. 

15 The plaintiff cannot recover under the common counts, in assumpsit for 
use and occupation, when the proof shows that there was a special agree- 
ment between the parties, by the terms of which the plaintiff was to re- 
ceive a specified quantity of lumber for the rent of the premises, and it is 
not shown that by the agreement any value in money was placed on the 
lumber.—Oswald v. Godbold. 5.0.0.2... ssicccisceccnccocssceswsseieeee 
16. When the plaintiff declares in assumpsit ona special contract, by which 
the defendant agreed to serve as pilot during the boating season on a cer- 
tain steamboat, and also adds the common counts, it is competent for the 
defendant, under the plea of the general issue, to show a contract different 
from that declared on—Loughridge v. Thompson........0...seeeeeee 


ATTACHMENT. 
1. When the service of an original attachment is only made by the summons 
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of a garnishee, it is erroneous to render judgment against the defendant in 
attachment, until the garnishee has admitted a debt due, or property in 
his hands, or until a final judgment has been rendered against him for his 


default.—Bratton v. MeGlothlen.... 2.0.6... sceeee eee ee ee eeeeeeees 146 
2. A constable may levy an attachment issued by, and returnable before a 
justice of the peace.—Langdon et al. v. Raiford...............++-+06- 532 


8. When an attachment, issued by and returnable before a justice of the peace, 
is levied by a constable on the defendant’s land, and after the rendition of 
judgment in the suit, an execution issued thereon is levied on the same land 
in default of personal property, the lien of the judgment creditor relates 
back to the date of the levy of the attachment................2eeee00: 532 
4. A motion to quash an original attachment is addressed to the sound discre- 
tion of the primary court, and its discretion will not be controlled by man- 


damus from the Appellate Court.—Ex Parte Putnam................. 592 
5. When an amendment is allowed to an original attachment by the primary 
court, mandamus does not lie to vacate the amendment............... 592 


Sree GARNISHMENTS. 


ATTORNEY AT LAW. 

1. An attorney will be presumed to have read a declaration to which pleas 
are filed in the name of a firm ~f which he is a partner: and the record of 
the suit in which such proceedings were had, is admissible evidence in a 
subsequent suit against the attorney, to prove actual notice to him of the 
plaintiff's title, as set out in said declaration—Parsons v. Boyd........ 112 

2.On grounds of public policy, an attorney at law may be a witness for his 
client, when he has no other interest in the event of the suit than such as 
concerns his fee, and they are not contingent in their nature—Quarles v. 
ET Wa 0.445.666 8805 006400 4945 KE he COORE EP eEeOO ESOS: 217 


BANKRUPT. 
1. If an execution is issued on a judgment after the defendant has obtained 
his certificate of discharge in bankruptcy, he may set it aside on motion — 
Brown v. The Branch Bank at Montgomery....... .......02eeeeeee 420 
2. But he cannot move to have his discharge entered of record, for the pur- 
pose of preventing the issuance of execution, before the plaintiff has sued 
out an execution. (Chilton J. and Ligon, J. dissenting.)............... 420 
3. A bankrupt is not a competent witness to testify for his assignee, for the 
purpose of increasing the fund in his hands; but when his testimony tends 
to decrease that fund, he is considered as swearing against his interest, and 
is competent.—Colgin et al. v. Redman et al.................2. 0 cane 650 
4. It seems, that the eighth section of the bankrupt act of August 19, 1841, 
provides a general limitation which is alike applicable to suits for the re- 
covery of specific property and choses in action, and is not confined in its 
operation to suits for recovery of property in which the defendant sets 
up an adverse claim. (Per Dargan, C.J., and Chilton, J., the other Judges 
expressing no opinion.)—Paulding v. Lee & Ivey... ............02000- 753 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Parol proof is admissible to show the intention of the parties to a note at 
the time the contract was entered into, with regard to their several liabili- 
ties among themselves, and the relations which they were to bear to the 
note.—Br. Bk. Mobile v. Coleman. ............cscscccscccccseccees 140 

















_ An accommodation endorser of a bill of exchange i is not entitled to a sum- 


on 
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mary judgment, on motion against his principal, under the act of 1821, 
(Clay’s Digest 531, §3.)—Stodder, Exr. v. Cardwell..............000: 


. Persons who sign their names to a note will be presumed to be joint ma- 


kers, in the absence of any thing to the contrary on the face of the note.— 
OE. WUE VUE oan 4.0.5 5.06 -9:n.50-6 c.00uneshabe pases ahd aoe be 


. The notary who protests a bill of exchange, is authorized to give notice 


of its non-payment; and such notice may be given by mail, although the 
actual holder, and the party to be charged, reside in the same place.— 
GOGGRD V. PUFSOT. oo 0 ccosccccnvccassocsesccsccccsescecacsoseses : 


. In a suit by the Bank against the maker, on a promissory note purporting 


on its face to have been given forthe amount of the maker’s indebtedness to 
the Bank, evidence is admissible to show that the agreement which con- 
stituted the consideration of the note was the extinguishment of the debt 
of another person to the Bank, and that the proceeds were so applied.— 
PRRPTE ©. BR, TE, ORO so noose cnenccgc ccvnnseceseeavepneseeena 
In an action on a promissory note which pur ports on its face to have been 
given “for the rent of land,” the defendant cannot introduce parol proof 
to show that the payee also agreed to repair the fencing around the land, 
and that he failed to do so, in consequence of which failure defendant's 
crop was damaged by the breaking in of stock.—Evans v. Bell....... e- 
A party who, for a sufficient legal consideration, signs his name to a prom- 
issory note after it is due, may be declared against as a maker. (Chilton, 
J.and Ligon, J., dissenting.)—Tiller v. Shearer... ........0eeeeeeeeee 


CASE, ACTION ON THE. 


1. 


bo 


* 
w 


In an action on the case for maliciously suing out an attachment against 
the plaintiff, the defendant cannot raise the objection that the affidavit, 
which he made to procure the attachment, and on which the writ was is- 
sued, was insufficient to authorize the issuance of an attachment.—Forrest 
Vi oo ckk cc dadocsss sd) weeanep ees neese eae ane Omen ene aba 


. Nor is it necessary that the declaration should aver that the affidavit was 


Bh WHEN onc ccc ccccccr neve cecccsseevesesesteccccesessucecsessis 


. An averment that the attachment was sued out “wrongfully, fraudulently, 


and in order to oppress and injure said plaintiff,” is equivalent to an aver- 
ment that it was sued out “maliciously.”..........0e.cccseccsececees 


. When the attachment was sued out by the defendant as agent for a third 


person, and the declaration alleges that he was not the agent of such third 
person, but acted wholly without authority from him, it is unnecessary to 
aver either the want of probable cause for the issuance of the attachment, 
Or tak the athadiemnent sath 10 COG si ons bse ididainsndisicnascdeausene 
The defendant may show, in mitigation of damages in such case, that he 
was the plaintiff’s security on a bond which had been given to stay execu- 
tion in the suit in which the attachment was sued out, and that the plain- 
tiff was about to remove his property from the State at the time he sued 
anit (hie abinclament arate Uittii 6.555 's:56.0.4:000.000 ase ncedaiasmmedaubis 
A declaration in case for wrongfully suing out an attachment, is bad on de- 
murrer, if it does not specially deny the ground set forth in the affidavit 
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for suing out the attachment.—Tiller v. Shearer............+4. scooveee 627 


CERTIORARI. 


1. 


Before the passage of the act of 1850, (pamphlet Acts 81,) in cases of for- 
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cible entry and detainer, &c., removed into the Cireuit Court by certiorari, 

a trial must have been had on an assignment of errors on the record sent 
up by the justice of the peace, and not de novo ; and if the party whose 
duty it was to assign errors, failed or refused to do so, the judgment of 
the justice must have been affirmed.—Mahan vy. Lester................ 
2. The act of 1850, which requires a trial de novo to be had in such cases, 
does not apply to cases which had been removed to the Cireuit Court, and 
which were there pending at the passage of the act...........05.00e: 
8. Where the petition for a certiorari had been presented to the Circuit 
Judge, and his fiat obtained, and these had been filed with the clerk of the 
Circuit Court before the passage of the act, the jurisdiction of that court 
attached, and the act of 1850 cannot apply to the case, although the bond 
required by the judge was executed, and the writ of certiorari issued, 
SP INGE DO, 6.0 nnn wiieo tice cccscccncccccecccccseces 
4, When a trial de novo is improperly had in the Cireuit Court, in a cause 
which was there pending before the passage of the act of 1850, the judg- 
ment founded upon the verdict of the jury will be reversed in the Appel- 
late Court, although the plaintiff in error is the party who sued out the 
certiorari, and who failed to assign errors in the Cireuit Court.......... 
. A certiorari should not be granted to remove into the Cireuit Court pro- 
ceedings had before a justice of the peace, when the petition does not 
show any reason why the petitioner did not appeal from the judgment of 


on 


the justice. — Wright, use, dc. v. Gray... 2... ccc ec cece ccccccccccces 3 


But when a certiorari is awarded upon a petition which does not set forth 
such a state of facts as properly justifies its issuance, the Cireuit Court 
must proceed with the trial de novo, without regarding the defects of the 


Z 
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CHAMPERTY AND MAINTENANCE. 


1, It is not maintenance for a person to promote a suit or defence, in which 
he has, or believes that he has, a legal interest.--McCall’s Admr. v. Cape- 
i +06 0b 258 KhSEOSASOebOLA anne she bOaDRROOR SRE EES 


CHANCERY. 

1. If the vendee has received a deed, and its covenants are broken by the 
existence of an outstanding incumbrance, it is competent for a court of 
equity, when the vendor is insolvent, to restrain the collection of so much 
of the purchase money as will compensate for the injuries resulting from 
the breach, or to order it to be appropriated to the extinguishment of the 
incumbrance—McLemore v. Mabson et al...........ceccceeccceenees 

2. But when the vendee has received a deed with covenants, and has execu- 
ted a mortgage on the land to secure the payment of the purchase money, 
he cannot resist a foreclosure of the mortgage in equity, by setting up in 
his answer that the vendor has broken the covenant in his deed, it not be- 
ing shown that the vendor is unable to respond to the damages occasioned 
NE ia ede Ciccidedéccdndcacces covsscescecsessse 

3. In assumpsit on a promissory note, a judgment by default having been 
rendered, the clerk of the court made a mistake in computing the interest 
due on the note, and judgment was entered for less than the amount really 
due. The defendant took the case to the Supreme Court, by writ of error, 
at the term next ensuing, but neglected to file the transcript, and the judg- 
ment was affirmed on certificate. Held, 
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That the plaintiff in the oviginal judgment i is entitled t to go yinto equity to 
have the mistake corrected. (Dargan. C. J. and Chilton, J. dissenting.) 


—Norris, Stodder & Co. v. Cottrell et ab... .... cece cee ccccccccece 804 
5. When a party has a legal title and an unembarrassed legal remedy. chan- 
cery will not take jurisdiction —McCullough v. Walker...........- esse 889 


6. When several complainants join in a bill, asking relief against a judgment 
at law, against which some of them show no ground for equitable relief, 
the bill is demurrable.—Tucker et al. v. Holley et al............00ee00s 426 
7. A party asking equity must offer to do equity. ..........0eeeeeeeeeee 426 
8. A Court of Chancery looks only to the equities of parties, and regards the 
holder of the mere legal title as a trustee for the benefit of all parties 
equitably interested.—Pool v. Cummings & Co. et al.......... esata ds 563 
9. A written agreement was entered into between complainants and one P., 
for the entry and purchase in partnership of lands to be used for mining 
purposes. Complainants agreed to advance the purchase money, and P. 
was to enter the lands which he deemed most suitable for mining, and to 
superintend the working of the mines. The money advanced by complain- 
ants was “to be refunded, with interest, out of the first funds realized by 
the company.” P. entered several tracts of land in his own name, with 
money advanced by complainants, and afterwards transferred them to 
complainants, to whom patents were subsequently issued by the Govern- 
ment. Some of the lands were sold under execution against P., after the 
entry in his name but before the issue of complainants’ patent, and were 
purchased at the sale by the judgment creditor, against whom complain- 
ants afterwards filed their bill, praying that the lands might be sold, that 
the purchase money advanced by them, and expenses incurred in payment 
of taxes, &e,, might be refunded to them, and that the residue of the pro- 
ceeds might be divided according to the terms of the agreement. Jt was 
held, 
1. That even if the legal title to the lands vested in the purchaser by the 
sale under execution, still this would not avail him in a court of equity, 
if complainants had the superior equitable title. 
. That the registration of his deed by the purchaser, coupled with the 


to 


complainants’ failure to have the written evidence of their claim spread 
upon the records of the county, did not add any potency to the purcha- 
ser’s title which it would not otherwise have possessed. 

. That if complainants advanced the purchase money, and P. acted in the 
purchase, not for himself individually, but as the partner or agent of 
the complainants, the complainants were entitled to equitable relief 
against P., or a purchaser claiming under him, who could only succeed 
to his rights. 

4. That the written agreement of the parties, and the receipt subseqently 
executed by P. to the complainants, for the moneys advanced by them, 
were admissible evidence for the complainants. .............20.000 568 

10. A., supposing that he had title to a tract of land of which B. had posses- 

sion, agreed to sell it to him, and executed a conveyance, with full cove- 

nants. It afterwards appeared, that A. had no title to the particular tract 
agreed to be sold, and that his deed to B. conveyed another tract, to 
which A. had title. Upon discovering the mistake, B. offered to return 

the deed, and to rescind the contract, which A. refused. Thereupon, B. 

sued at law to _ the purchase money, which he had paid. Held, 


i) 
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That he could not recover, and that equity alone could afford relief.—Ho- 


11. The general rule is, that to entitle a creditor to the assistance of chancery 
upon an allegation of fraud in his debtor, he must stand as a creditor with 
a‘lien, or as one who has exhausted his legal remedies—Pharis et al. y. 
ey rn ee ae 

12. But this rule does not apply to administrations, in relation to which 
Courts of Chancery have jurisdiction over estates, in the direction and con- 
trol of executors and administrators, and in protecting the rights of credi- 
tors generally, as well as in decreeing distribution of assets, by virtue of 
ce ccitaticdibeudbhatibpesdidthbeidewetetesses's 

13. The settlement of an administrator, which has been commenced in the 
Orphans’ Court, may be withdrawn from that tribunal, and taken into a 
Court of Chancery, whenever the powers of the former court are inade- 
quate to the exigency, and cannot afford a sufficient remedy............ 

14. Where a bill is filed by a creditor to pursue certain real and personal 
property, which is standing in the name of a trustee for the wife and chil- 
dren of the debtor, and which the bill alleges was fraudulently added to 
their estate by the debtor, and the debtor's estate has been reported insol- 
vent, chancery may take jurisdiction of the case, and withdraw the admin- 
istration from the Court of Probate. .........0ceccceeeceeeceeeeeees 

15. And in such case, the administrator of the debtor is a proper party de- 
Pee te Be BIR. wes cciciccccdcccccdcccccccccssoccccesccccesece 

16. Where a marriage contract is executed, by which the wife, on the death 
of the husband, takes an absolute estate in the property brought by her 
into the marriage, she cannot come into equity, on the death of her hus- 
band, to have the contract established, and to enjoin her husband's admin- 
istrator from proceeding at law against her for a recovery of the property. 
The contract, being a final and complete act, presents simply a question of 
construction, for the determination of which a court of law is equally as 
competent as a court of chancery—Saunders v. Saunders’ Admr........ 

17. A will contained the following clause: “I give and bequeath to my 
daughter M., to be held in trust by my executors, for her use during her 
natural life, and then for the heirs of her body forever, the following ne- 
groes, (naming them,) together with their increase. It is my will and de- 
sire, that the labor and increase of the said negroes shall, in no manner 
whatever, be liable for the debts of her present, or any future husband.” 
The will also provided, that if the said M. should die “without leaving 
issue,” then the executors should sell the negroes, and divide the proceeds 
among the testator’s heirs at law thenliving. Held, 

That, as against the personal representative of the husband, the will crea- 
ted a separate estate in the wife, which a court of equity would pro- 
tect.—Williams, Adm. v. Maull.........ccccccccsccccccccccccces 

18. Where slaves are sent home with a a newly married couple by the wife’s 
father, and are afterwards bequeathed by him to the wife for her sole and 
separate use, and the husband during his life treats them as his wife’s 
property secured to her by her father’s will, he will be held in equity to 
have elected to treat them as a loan, and not as a gift, and his representa- 
tive is bound by that election............++. see ceccccccccccccecces 

19. Although courts of law cannot regard contracts entered into between 
husband and wife while that relation exists, yet courts of equity can re- 
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cognize and enforce them, in favor of the wife against her husband’s ad- 

ministrator, where the rights of third persons are not thereby injuriously 

vcrntaan CELE TET ee eT 721 
20. Where the husband purchases negroes in the name of his wife, takes the 

bills of sale in her name, and treats the negroes during his life as her prop- 

erty, and the property thus purchased is a reasonable provision for her 

under the circumstances of the case, a court of equity will uphold the 

transaction, and secure the property to the wife against the claim of her 

 onsierevaututhee uesssseanah CECT TCT TT CE ETT ET TTT OORT TEES 721 
21. The facts that the husband took the bills of sale in the name of his wife, 

and always recognized the property as belonging to her, disclaiming all 

ownership over it himself, are equivalent to a delivery of it to her, and a 

court of equity will regard the possession of husband and wife during his 

life, as the possession of the wife; and where the possession, under such 

circumstances, remains with the wife after her husband’s death, equity will 

regard her as having a beneficial interest in the property, and not as hold- 

ing it in trust for her husband’s administrator...........0.ss0ee- coos 121 
22. A court of equity is the proper forum in which a wife should litigate 

with her husband’s personal representative, her right to property which 

she claims against him, as her separate estate under her father’s will and 

by post-nuptial contract with her husband. .........-++eeeeeeeeeeeees 721 
23. A creditor may come into a court of equity against the executor de son 

tort of his debtor, to obtain satisfaction of his debt out of property which 

the debtor fraudulently conveyed, and which is in the possession of a per- 

son who cannot administer it as the rightful representative, being bound 

by the fraud of the intestate; and in such case, it is not necessary that 

the creditor should have exhausted his legal remedies, or should stand as 

a creditor with a lien—-Watts et al. v.Gayle & Bower etal............. 817 
24. A party against whom a judgment at law is rendered by default, cannot 

obtain relief against it in equity, upon the ground that the attorney, whom 

he had retained to appear and defend the suit for him, failed to do so, and 

appeared for the opposite party, when the proof shows, that he had only 

requested the attorney to attend to any and all business for him, and had 

not mentioned any particular case... 2... cece cece cence eeeeees 817 


CHANCERY PLEADING AND PRACTICE. 

1. A denial in an answer which is responsive to the allegations of the bill 
must prevail, unless disproved by two witnesses, or one witness with strong 
corroborating cireumstances.—May et al. v. Barnard...........00e000 200 

2. When judgments are impeached and sought to be set aside in equity for 
fraud, the plaintiffs in such judgments are indispensable parties to the bill, 
and no decree can be rendered in favor of the complainant, without ma- 
king them parties.........sseccecccccccccccccccscccccescccecees 200 

3. Where two defendants, who are neither partners in interest, nor privies 
in estate, are charged to be jointly concerned in the perpetration of fraud, 
the answer of one cannot be read as evidence against the other......... 200 

4, When an account is called for by the bill, and given in the answer, it must 
be regarded as responsive matter, and as prima facie evidence of the state 
of accounts between the parties........ccceeeeecscccccesceecs cooce 200 

5. When several complainants join in a bill, asking relief against a jadgpaent 
at law, against which some of them show no ground for equitable relief, 
the bill is demurrable.—Tucker et al. vy. Holley etal......... ossece «+» 426 
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6. A person asking equity must offer to do equity................0000- 426 
7. An appeal does not lie from an interlocutory order of the Chancellor re- 


fusing to dismiss a bill for want of equity.—Benford v. Daniels......... 445 





CE Boo pemtats 65 oo o's 6005 np 00's 600i cas ccesicccccccoscccocscccccocs 445 
9. New matter, which has arisen or been discovered after publication of tes- 
timony has passed in the original suit may be brought forward by bill of 
roviguw.=—Cothaam ¥. Risen. ..2.0 20s cccccsccccccsccccccccacscsesces 463 
10, The objection that the original decree has not been obeyed or performed, 
cannot be raised by general demurrer to a bill of review, filed for the pur- 
pose of annulling or reversing it. The objection can go only to the pro- 
priety of filing the bill, and not to the equity of it when filed........... 463 
11. The Chancellor has the power, under the statute of this State, to direct 
the decree on the original bill to be stayed in such manner as he may deem 
advisable; or he may allow the bill of review to be filed, and let the com- 
plainant proceed with the execution of the original decree.............. 463 
12, An agreement entered into between the complainant and one of the de- 
fendants after publication of the testimony has passed, whereby the com- 
plainant, for a valuable consideration paid him by said defendant, agrees 
to proceed no further against him in the original suit, and reserves his right 
to proceed against the other defendant, is good matter for a bill of review, 
and entitles said defendant to relief against the original decree......... 463 
13. Upon a bill filed in the Court of Chancery for the distribution of an es- 
tate, if one of the distributees dies after the commencement of the suit, it 
must, as a general rule, be revived against his personal representative ; 
and a failure so to revive will be error, although the objection is not raised 
in the court below.—-Frowner et al. v. Johnson et al...... SACUEDRE Sane 47 
14, The answer of a corporation not being under oath, the same amount of 
evidence is not required to disprove its denials as in other eases——State 
OG Wa 6 ion ecic cn ccccctosecsccssecccvevscees 512 
15. A creditors’ bill, filed by the beneficiaries, for the settlement of a deed of 
trust executed by the debtor, which required that the secured creditors 
should assent to its provisions within six months, must allege that the com- 
plainants assented to the deed—Colgin et al. v. Redman et al........... 650 
16. An allegation that the complainants “have consented to the provisions of 
said deed,” is sufficient, although the deed requires that they should assent 
IN oa bos oie dscns dads rdnwecncwonciecce 650 
17. The rule which requires a dismissal of the whole bill, if any one or more 
of several co-complainants fail to make out their case, has never been ap- 
plied with any stringency to creditors’ bills; and unless a misjoinder of 
such complainants will affect the propriety of the decree, the objection will 
not be allowed to prevail in any case, when taken for the first time at the 
ee ee Ese os cnc mekewespamideebeneuins 650 
18. Even if the objection for misjoinder of complainants were allowable in 
cases of creditors’ bills, it should be interposed by way of demurrer; and 
the cases are exceedingly rare, if they exist at all, in which demurrers to 
creditors’ bills for misjoinder of complainants will be sustained......... 650 
19. Orders for the examination of a defendant as a witness for the complain- 
ant are made as matters of course, reserving the question of his compe- 
tency to be made at the hearing; and there is no rule requiring an effidavit 
to be previously made of his want of interest.............ee0eeeeeee 650 
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20, Where the ‘defendants claim the » benefit of ‘the statute of ‘non-claim by 
way of plea, but do not positively deny in their answers the presentation 
of complainant’s demand, proof of presentation by one witness is sufficient. 
Pharis et al. v. Leachman, Adm’r, et al...........ccccceccssccccsccs 

21. In a suit against an administrator, his admissions of the presentation of 
the demand are sufficient to take the case out of the statute of non-claim, 
although such admissions are made after the lapse of eighteen months 
from the grant of letters of administration..............0.0eeeeeeees 

22. Where the suit is in chancery, for the purpose of subjecting to the pay- 
ment of the intestate’s debts, property which is standing in the name of a 
trustee for the benefit of his wife and children, and which is alleged to have 
been purchased by the intestate with his individual means, and fraudulently 
added to the trust estate, the admission by the administrator of the pre- 
sentation of the complainant’s demand is evidence, not only against the 
administrator, but also against the cestuis que trust........scceeeseees 

23. The objection cannot be raised for the first time in the Appellate Court, 
that the order of publication against non-resident defendants was not ac- 
companied by an abstract of the bill, as required by the seventeenth rule 
of Chancery Practice—Gannard et al. v. v. Eslava et al............06. 

24, Where a vendor conveys with covenant of warranty, and his vendee after- 
wards conveys portions of the land, with covenants of warranty, to two 
others, retaining a part himself, and the three are evicted of an undivided 
third part of the land by title paramount to that of the original vendor, 
they may join as complainants in a bill against him, to reimburse them- 
selves for the loss sustained by the breach of his warranty............. 

25. It is a general rule in equity that relief cannot be granted upon matters 
which are not alleged in the bill, although they may be proved, and that 
every material allegation must be put in issue by the pleadings. The de- 
cree must be predicated upon the allegations and the proof, between 
which there must be a substantial conformity—Paulding v. Lee and Ivey.. 

26. Where a bill is filed to enforce an express trust, alleged to have been cre- 
ated by the agreement of the defendant to receive and collect claims, for 
the security of ademand due the firm of R.,S.& Co., proof of an agree- 
ment made by the debtor of R., S. & Co. with the defendant, that the latter 
should receive and collect certain claims, and should pay the proceeds 
either to the debsor himself, or to three firms of which R., 8S. & Co. was 
one, does not sustain the allegations of the bill............ sbdata eG dee 

27. As a general rule, all the obligors must be made parties to a suit in 
equity on an administrator's bond. A demurrer will lie to the bill if all 
are not made parties, unless a sufficient excuse is shown in the bill for the 
omission.— W atts et al. v. Gayle & Bower et al..........ceceeeeeeees 

28. An allegation of the insolvency of those who are not joined, is a suffi- 
cient excuse for the omission. ...........cccccccccccccccccccccves 

29. The distributees of the estate are not necessary parties to a bill filed by a 
creditor against the executor de son tort of his deceased debtor, to reach 
property fraudulently conveyed by the debtor in his lifetime. ........... 


CHARGE OF COURT. 

1, In a criminal prosecution it is error for the court to charge the jury, that 
if the proof left the question of the guilt or innocence of the accused in 
equipoise, they could not, on that account alone, acquit—Winter & Scis- 
son v. The State.......cccccccceces $0040 66S otc eee e sees eee sees 
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2A ». A charge which ncerta, “that. it requires an express promise, or some- 
thing equivalent to an express promise, to revive the original cause of ac- 
‘tion after the statute has effected a bar,” is erroneous; because it admits 
of two constructions, one of which asserts an incorrect legal proposition. 


8. It is not the duty of the court to modify or give precision to a charge re- 
quested by counsel; but a charge may be properly refused. if it admits of 
two constructions, one of which asserts an incorrect legal proposition. . . . 

4. In assumpsit by plaintiff against his commission merchants, to recover 
damages for losses on cotton, plaintiff introduced proof of a conversation 
betwen himself and defendants, for the purpose of showing that he had 
instructed them to sell his cotton and not to hold it. Held, 

That the fact of instructions must be determined from the whole conver- 
sation, as brought out on direct examination and cross examination ; and 
that the court properly refused to instruct the jury upon the effect of a 
particular portion of it only—Ward v. Winston & Co............... 

5. In detinue against the sheriff, where fraud in the execution of the deed 
under which the plaintiff claims is relied upon as a sole defence, and no 
evidence necessarily tending to raise a presumption of fraud, or to prove 
fraud itself, is offered on the trial, it is not error for the court to instruct 
the jury “that the matters in proof did not make out a case of fraud..... 

6. On the trial of an action for the false warranty of aslave, plaintiff intro- 
duced as a witness a physician who had beeen practicing eleven or twelve 
years, and who testified that he had prescribed for the slave for a month 
or two, and had given him a thorough examination, and that his opinion, 
formed from such examination, was, that he was unsound at the time of 
the sale. It also appeared, that another physician, who had been prac- 
ticing seventeen or eighteen years, had been called in to the slave about 
two months before the witness, and had attended him for a time, but had 
removed to an adjoining county. Plaintiff did not call him as a witness, 
nor was any reason assigned for the failure to call him. J¢ was held, 
That the court properly refused to instruct the jury, on request of defen- 

dant, “that if they believed plaintiff had a skillful physician attending 
the slave before witness was called in to him, and his attendance at court 
could have been obtained, but plaintiff had not procured it, nor given 
any reason why he had not done so, that this was a circumstance which 
they ought to consider, in determining whether or not the testimony of 
that physician, if he had been produced, would not make against the 
plaintiff.” —Patton & Burgen v. Rambo... ...........2ceeeeeeeceees 

‘1. Where there is no conflict in the testimony, the court may, on the request 
of either party, charge the jury that, if they believe the evidence, they 
must find for that party-—Bryan v. Ware et al............e eee eeeeeee 

8. The Appellate Court will not reverse on account of a charge which as- 
serts a correct legal proposition, although it may be objectionable from its 
generality. Itis the duty of the party in such case, to ask more specific 
and definite instructions—Hutchinson v. Dearing................20-: 


COMMISSIONERS’ COURT. 

1, When the proceedings of the Commissioners’ Court in the establishment 
of a public road are removed by certiorari into the Cireuit Court, and the 
order establishing the road is there quashed and the supersedeas perpetua- 
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ted, the julguent of the Cireuit Court applies only ‘ts to » ee procesilings 
then before it, and has no effect on an order subsequently made upof a new 
and distinct application—Sabra Thompson v. The State............... 
2. The Court of Commissioners of Road and Revenue in this State has no 
power to hold special terms, except in cases expressly authorized by law ; 
and all orders made at such unauthorized terms are coram non judice, and 
Wena Wi i in 5 oS SiS i ihc cate ed bets iee 
3. The orders of a court acting without authority are nullities, and may be 
inquired into, and impeached, in all other courts, before which such orders 
are brought and relied upon by a party claiming a right or benefit under 


4. A claim against a county, audited and allowed at an unauthorized term 
of the Commissioners’ Court, creates no liability on the county, and the 
county treasurer may rightfully refuse to pay it............eeeeeeeee 


CONSTABLE. 


1, A constable may levy an attachment issued by, and returnable before a 
justice of the peace—Langdon et al. v. Raiford..........cceeeeeeeees 


CONSTITUTIONAL LAW, 

1, Exclusive jurisdiction over the importation of slaves is vested in Congress 
after the first day of January, 1808, by the ninth section of the first arti- 
cle of the Constitution of the United States—The State ex rel., Savary 
Cs COE. ic. 5s sc cn ssasivcsenisasesesadssaphachspentensams 
2. The State courts could at no time exercise any jurisdiction in cases of vio- 
lation of the laws prohibiting the slave trade, except such as were author- 
ized by the Congress of the United States ; and all jurisdiction is now ta- 
ken away from them, by the fourth section of the act of Congress, approv- 
OR 0 Peace cid casicccu sada baeeaeadencaias deg aes amee a 


CONTRACT AND AGREEMENT. 

1. Defendant having goods at A, contracted with plaintiff for the hauling of 
them to his house in Randolph county. Plaintiff agreed to start for the 
goods, with his wagons, on Sunday, but did not start until the following 
Tuesday. On arriving at A, he was informed, by the receiving and for- 
warding agent, that defendant’s goods had been sent off ten days previ- 
ously, and that he then had no goods at that place. Plaintiff brought as- 
sumpsit on the contract, and it was held: 

1. That the agent’s statement, as to defendant's goods having been sent off 
ten days previously, was inadmissible, since it relatedto a past fact hav- 
ing no connection with the res gestae. 

2. That his statement that defendant then had no goods at A, was admis- 
sible, as showing an excuse for not complying with the order of his 
principal, 

8. That plaintiff was not justified in failing to start on the stipulated day, 
by the previous removal or shipment of the goods of which he had no 
notice ; and that a charge which asserted the contrary was erroneous.— 
Renin ¥. Onnmee, o.onccccncccgecsenscongeespperecesathenhenen 

2. A promise in writing to pay the debt of another, in consideration of for- 
bearance to sue, is founded on sufficient consideration and is valid in law.— 
Martin v. Black’s Ex're.. ......cccccoscccccccctsccncscccevececneus 
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8. Butif the creditor has not the legal right to sue at any time during which 
he promises to forbear suit, the promise to pay in consideration of such 
forbearance is without consideration, and consequently void............ £09 
4. Letters of administration on the estate of a deceased debtor having been 
granted on the 1st October, 1847, the defendant, who was his mother, 
promised the creditor, that if he would not proceed to subject the prop- 
erty of the estate to payment of his debt “until the crop of cotton made 
in the year 1847 on the plantation of the deceased was sold, which proba- 
bly would be during the ensuing Spring,” she would pay the debt. The 
creditor forbore to institute suit against the estate, and afterwards brought 
assumpsit against the defendant, on her written promise, Held, 
That the promise was founded on sufficient consideration.............. 309 
5. A promise to pay the debt of another, which is not reduced to writing, 
and is not beneficial to the promisor, is within the statute of frauds, and 





6. A promise to pay out of the assets of the estate of the deceased debtor 

will not bind the administrator personally. ..........-0.0eeeeseeeeeee 309 
7. A contract, by which a tresspasser agrees to sell the possession of land 
acquired by the trespass, cannot be sustained—McCall’s Adm’r. v. Cape- 

7 BD WE FIs 0 ccc cncccencceccccccccccscecceccesccesccccoces 521 


COSTS. 

1. When two persons sign their names to the blank form at the bottom of a 
writ acknowledging themselves security for the costs of suit, their con- 
tract is joint only, and not joint and several, either at common law or 
under the statute of this State-—Boswell v. Morton. ..........-..2+++: 235 

2. But when suit is instituted against one of them on their joint contract, he 
can only take advantage of the non-joinder of the other by plea in abate- 


iJ) 


. And when a motion is made for a summary judgment against one for the 
costs of the suit, and he does not interpose any objection on account of the 
non-joinder of the other, as a defence, he will be held to have waived it.. 235 

4. A motion for a summary judgment against a security for the costs of suit 

may be made before the costs are taxed; and it is sufficiently certain by 
showing that it is for cost, without setting out the amount or items of 
COMB cwccwcecccecvescescoccveccccccccccccccecccccccccccccccecs 235 
5. When a nonsuit is taken which is afterwards, on a subsequent day of the 
term, set aside “on the payment of all the costs of suit,” and the costs 
are not paid until after the adjournment of court, the cause cannot be 
stricken from the docket on motion.—Parker v. Doe ex dem. Burgen & 
Portal... ccccccccceccepeccccccvcscccccnccecccccccccesccccecs 251 
6. When a new trial is granted to the defendant “on the payment of all the 
costs of suit,” the order is not an absolute, but a conditional grant of a 
new trial, and its effect is to keep the cause in court sub judice until the 
next term,—Ex parte Lowe. ........0e cece cee cece eect eteeeeees 830 

7. And if the costs are paid during vacation, or before the cause is called up 

for action by the court at the next succeeding term, the condition is com- 

plied with, and the effect of such a payment is to place the cause on the 


8. A non-resident, who voluntarily appears in the Court of Probate and con- 
tests the validity of a will, may be required to give security for the costs 
if unsuceessful.—Rainer v. McElroy... .........+.eeeeeeeeeceeecees 347 
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The Judge of Probate is not entitled to any fee for “certificates of filing 


bond for costs,” nor for “filing depositions, and certificates of filing the 


BAME.”.. 26.000 ose esccvecdio’ Oc'ee cede ced ceceseecvesessersceecs . 847 
10. A sheriff is not entitled to any fee for “entering and returning notices,” 


new for “enbeving cubpesnne” .oo:..0 6c cc cee 86g ie cen s ce cduseh tee 347 


11. The plaintiff in error will not be decreed full costs in the Appellate 


Court, when the error, for which the decree of the court below is reversed, 
might have been remedied if the objection had been raised in the primary 
court.—Frowner et al. v. Johnson e¢ ab... ......ccccosccccccccescccsee 


CRIMINAL LAW. 


1. 


to 


-~T 
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The eighteenth section of the fourth chapter of the Penal Code (Clay's Di- 
gest, 419, § 18) has not an extra-territorial operation—Spencer v. The 
The terms “steal” and “larceny,” as used in the twenty-fifth section of 
the fourth chapter of the Penal Code, (Clay’s Digest, 420, $25,) are tech- 
nica], and do not include an offence which would not amount to a lareeny 
if committed in this State. ..........ccccccccccccccsccccccceveccees 


An unoccupied store house, situated in a town, and fronting on the street, 
if habitually resorted tv by persons for the purpose of playing cards, 
comes within the provision of the statute against playing cards at any 
“out. house where people resort.” . .....0..50ccssecicvecsiccececsccedos 


. A charge to the jury in a criminal case “that if any one or more of their 


number differed from the majority of the panel as to the guilt or innocence 
of the defendant, they might properly waive their convictions and agree 
with the majority, but were not bound to do so,” is caleulated to mislead 
the jury, and is therefore erromeous............cccccceccscccccccess 
When a husband is indicted for an assault and battery on his wife, he may 
show, in mitigation of the fine, that at the time of the assault he was im- 
diately provoked to its commission by her bad behaviour and miscon- 
duct.—Robbins v. The State... ......cccccccesccccccsccccccecces ve 


. In a criminal prosecution it is error for the court to charge the jury, that 


if the proof left the question of the guilt or innocence of the accused in 
equipoise, they could not on that account alone acquit.—Winter and Scis- 
0m V. The Btabe... 6. .ccccccccccsccccsccvececcsocccsedesccoossus 


. To warrant a conviction on an indictment for feloniously aiding slaves to 


escape from the service of their master, the State must prove that the de- 
fendant aided the slaves to escape, and that they were the slaves of the 
person whose property they are averred to be in theindictment........ ee 


. Indictment for playing cards “at a public place.” The proof showed that 


there was a large assembly of persons on a public day at a certain store 
house in the country. The defendants, five in number, “went into a piece 
of woods where the under growth was very thick, and into a deep hollow 
in said woods about four hundred yards from said store, and out of sight of 
any road,” and there engaged ina game of cards. Whilst so engaged, 
three other persons came to the same place, and took part in the game, 
one of whom testified, that when he went into the woods he did not know 
where the defendants were,but hunted them up ; that he had never known 
eards to be played at that place before, but that during the previous year 
he had known persons to play “in the piece of woods,” some fifty or one 
hundred yards from “said hollow.” Jt was held, 


led 
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That the playing was not “at a public place.” —Bythwood, et al. v. The 


10. The assemblage of eight or ten persons by invitation at a private house 
or room, to which the public have not the right to go, for the purpose of 
playing cards, or participating in social amusements, does not constitute 
such house or room “a public place,” within the statute against gaming.— 
Coleman et al. v. The State..........cccccccccccccccccccccceccees 

11. If the occupants of aroom are in the constant habit of inviting a num- 
-ber of persons to their room for the purpose of playing cards, and others 
are allowed to come uninvited without any restraint, it is testimony tend- 
ing to prove the room “a public place,” and the jury may so find it...... 

12. A bailee could not be guilty of larceny at common law by a fraudulent 
conversion of the deposit.— Wright v. Lindsay. ..........0.eee++eeees 
See Inpicrment. 


DAMAGES. 

1, The measure of damages for the false warranty of the soundness of a 
slave, when the purchaser has not offered to return him, is the difference 
between his actual value and the amount which he would have been worth 

ifsound.— Worthy, Brown & Co. v. Patterson..........00e22eeeeeees 

2. In an action to recovér damages for injuries done to plaintiff’s hogs, which 
had broken into defendant’s enclosure, the defendant cannot recoup for 
damages done to his crop by the hogs, when it is shown that his fence was 
not a “lawful fence” agreeably to the statute-—-Woodward v. Purdy.... 

3. A voluntary purchaser from an executor de son tort, when sued in trover 
by the rightful administrator, cannot show, in mitigation of damages, that 
since the purchase, the executor de son tort has paid debts which the ad- 
ministrator was bound to pay in due course of administration.—-Carpenter 
ee ad 5.00 5000000 cccectsdeeb iis tte e dats wocctnessdes 

4. Whether under our statutes, the executor de son fort, when sued in tro- 
ver by the rightful administrator, can show such payments in mitigation 


5. In trover, the measure of the damages is the value of the goods at the time 
of the conversion, or at any time subsequent thereto and before the trial, 
with interest on such value.—-Ewing v. Blount...................005 

6. But this rule only applies when the property has not been regained by the 
owner. If the plaintiff has regained the possession, he is only entitled to 
recover damages equal in value to the use or service of the goods, and also 
compensation for any injury done to them ; and if he is put to necessary 
and reasonable expense in regaining the possession (otherwise than by suit 
at law), he may recover such expenses from the wrong-doer. 

[Ligon, J., dissenting, held, that if the plaintiff regains the possession pend- 
ing the suit, and its value when so regained equals its value at the time of 
conversion, or at any time between its conversion and return, then the de- 
fendant is entitled to an abatement of the damages to the extent of this 
value, and that judgment should only go for the interest.]............. 

See, Acrion on THE Oasg, 5. 


DEBTOR AND CREDITOR. 

1, A debtor has an interest, and consequently a right, to know who is the 
true owner of ajudgment against him, and in the absence of all evidence, 
save such as the record furnishes, he must look upon the person for whose 
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use the judgment is recovered, as the true owner, and if he be a fictitious 
person, then the debtor may treat the nominal plaintiff as the real owner, 

and proceed to settle the demand with him.—MeGehee v. Gindrat..... 95 
. Whatever is sufficient to put a party upon inquiry, is sufficient to charge 

him with notice; and a want of notice of a fact, resulting from a failure to 

use proper diligence to ascertain it, furnishes no protection to a party.. 95 
8. A debtor, against whom a judgment had been recovered, in the name of 

the nominal creditor, for the use of a fictitious person, applied to the at- 
torney of record, who was also the attorney of the real owner of the 
judgment, to know who was the true owner, that he might settle the judg- 
ment with him. The attorney, acting under the instructions of the real 
owner, refused to disclose his name, but informed tne debtor that the 
nominal plaintiff had no right to settle the judgment, and that it had been 
transferred to one of his creditors. The debtor afterwards settled the 
judgment with the nominal plaintiff, and the sheriff returned the execu- 
tion satisfied. On motion by the plaintiff, to have the execution satis- 
fied, it was held, 


That the defendant could not be charged with implied notice, from the 
vague information communicated by the attorney, on the ground that 
it was sufficient to put him upon inquiry, since the inquiry, as to the 
real owner, had been made, and had proved futile...........++.4+- 95 
The fact that a creditor was unable to collect his debt is evidence tend- 
ing to show the insolvency of the debtor, and is admissible for that pur- 
pose; but it may be explained by showing that the inability to collect did 
not result from the debtor's inability to pay.——Bilberry, Adm’r. v. Mobley 260 
5. The debtor has the right to direct the application of a payment made to 
his creditor ; and if he fails to give such direction, then the creditor may 
apply it; but if only one demand is proved to exist, and a payment is 
made without any direction, the law applies it to the payment of that de- 
mand.—MecDonnell vy Bank of Montgomery..........cesseeceeeseees 313 
6. A creditor's bill, filed by the beneficiaries, for the settlement of a deed of 
trust executed by the debtor, which required that the secured creditors 
should assent to its provisions within six months, must allege that the 
complainants assented to the deed.—Colgin et al. v. Redman et al...... 650 
7. An allegation that the complainants “have consented to the provisions of 
said deed,” is sufficient, although the deed requires that they should as- 
CO 00... “ORIEN EM EE ook g int oc om da dscpnnencatenachensce 650 
8, The rule which requires a dismissal of the whole bill, if any one or more 
of several co-complainants fail to make out their case, has never been 
applied with any stringency to creditor’s bills; and unless a misjoinder 
of such complainants will affect the propriety of the decree, the objection 
will not be allowed to prevail in any case, when taken for the first time 
CRT oo 0:0 00 dnc cdccccnpsressconapnesepetesnessiessekonns 650 
9. Even if the objection for misjoinder of complaints were allowable in cases 
of creditors’ bills, it should be interposed by way of demurrer ; and the 
cases are exceedingly rare, if they exist at all, in which demurrers to cred- 
itors’ bills, for misjoinder of complainants, will be sustained............ 650 
10. A deed of trust contained the following provisions, viz.: ‘‘They (the 
trustees) shall pay and satisfy the following debts of the party of the first 
part, in the following order, to wit: first class,” &c. (naming them.) “The 
above demands compose the first class of preferred creditors, being princi- 
pally endorsers, securities, and those who advanced money to the said 
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party of the first part, and all are to be satisfied and discharged in full. 


The second class comprises the following claims,” &c. (naming them), 
“which shall be paid ratably and proportionably, after the entire dis- 
charge of the debts in the first class enumerated’”’ Held, 
That the word “order” referred to the division of the debts into classes, 
and not to the relative position of the debts specified in the first class ; 
and that the funds, being insufficient to satisfy all the debts of the first 
class, must be divided ratably wang those who assented to the deed 
within the time specified. ............cccccccccccccccccccscoccess 
11. The general rule is, that to entitle a creditor to the assistance of chan- 
cery upon an allegation of fraud in his debtor, he must stand as a cred- 
itor with a lien, or as one who has exhausted his legal remedies.—Pharis 
ee, PI, OE OE i. na iiccins cc piiccdacwerdelcedpcesed 
12. But this rule does not apply to administrations, in relation to which 
Courts of Chancery have jurisdiction over estates, in the direction and 
control of executors and administrators, and in protecting the rights of 
creditors generally, as well as in decreeing distribution of assets, by vir- 
Cnn eE air CUE ORR a. a in oo nn bance dceccacecsseecscccees ces 
13. Where a debtor sells to his judgment creditor, at a stipulated price, cer- 
tain slaves to which he has no title, with the understanding and agreement 
that the price is to be credited on the judgment, unless the title should 
prove bad and the slaves be lost to the creditor, in which event only the 
hire for the time during which they remained in the creditor’s possession 
was to be credited on the judgment, and the slaves were afterwards recov- 
ered from the creditor in an action of trover by the legal owner, together 
with damages from the time when he acquired them, the debtor is not 
entitled to credit for the hire.........cccercceccccccccccscccceens 
14. A creditor may come into a court of equity against the executor de son 
tort of his debtor, to obtain satisfaction of his debt out of property which 
the debtor fraudulently conveyed, and which is in the possession of a per- 
son who cannot administer it as the lawful representative, being bound by 
the fraud of the intestate; and in such case, it is not necessary that the 
ereditor should have exhausted his legal remedies, or should stand as a 
ereditor with a lien.— Watts et al. v. Gayle & Bower et al............ 


DEEDS, THEIR PROBATE, REGISTRATION, é&c. 

1. It is not essential to the probate of a deed that it should be proved to 
have been executed on the day of its date. It is prima facie sufficient, if 
the date of the deed and the date of the certificate of probate show that 
the instrument was recorded within the time required by law.—Parsons 
abs a rctienelctenendennes adacentecéneehasakdacess tens + 

2. A recital in the certificate of probate that the grantor acknowledged the 
deed “to be his free act and deed,” is tantamount to saying that he 
“signed, sealed and delivered” it. .........ccecccccccccceccccecces 

8. When the endorsements on a deed show at what time it was left with the 
clerk for registration, and the book and page in which it is recorded, and 
these endorsements appear to have been made by the clerk, there is a sub- 
stantial compliance with the statute, (Clay’s Digest, 155, § 23,) and the 
endorsements may be read in evidence... .......2.ceeeeeceeecereeee 


DEEDS AND COVENANTS. 
1, In an action upon a covenant of seizin, the breach may be as general as 
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the covenant. cla v. iin: asa ia aaa seveieiacedeilicalil aol ai ale 
2. A covenant of seizin is broken as soon as made, if the dimaaiak had 
no title to the estate granted....... Ljeeeiaishie- ano outimnta RAM irisaied s 


3. An unqualified covenant against incumbrances is broken by the exist- 
ence, at the time of its execution, of an outstanding incumbrance; but 
if the covenant merely extends to quiet enjoyment against incumbrances, 
then it is broken only by an entry, or expulsion from the premises, or 
some disturbance in the possession... .. Se Maser Hebse thin bash desu 

4. In an action on a covenant of seizin, or against incumbrances, if the 
plaintiff has bought in an outstanding title or incumbrance, he is en- 
titled to recover the reasonable price which he fairly and necessarily paid 
GPT oc cain cs ce eace de dcoccdecdectseceeseetsvhewaddmeas eecceee 

5. But the amount paid by the plaintiff for such cutstending title or incum- 
brance is no evidence of its value, in the absence of all other evidence..... 

6. The fact that the plaintiff offered to prove the reasonableness and fairness 
of the price paid by him for the outstanding incumbrance, and was pre- 
vented by an objection on the part of the defendant, which was sustained 
by the court, does not justify the jury in acting without proof, or consider- 
ing that as proof which would otherwise be incompetent.............. 

7. When several are bound by an executory contract to make titles to a ven- 

dee, all must join in the conveyance in order to a complete performance of 

the contract.—Johnson & Wife v. Collins. ...........ceeceeeceeeeeee 

But when two or more are bound for the performance of one duty, and the 

obligee accepts from one of them something in satisfaction of the duty, and 

in lieu of a strict performance, this shall discharge all; for the obligation, 
being satisfied and discharged as to one, is necessarily satisfied and dis- 


a 


Gennes a0 bo G8. gaan nc cece sccacvcncceseccsscccsscnsccccsssscuse 
9. When a bond for titles is executed by two, and the obligee afterwards ac- 
cepts from one of them a deed executed by himself and a third person, it is 
a question for the jury to determine whether the deed was accepted in 
sitinfaction of the bond...s osc... 6 es cseccsctevcceneee esr ecssbicsscsis 
10. When an obligation is not completely performed, and the obligors insist 
upon satisfaction in lieu of performance. the burthen of proof is upon them 
to show that the thing done or given inlieu of performance was accepted by 
the obligee, and intend-d as a@ satisfaction. .........0cecereeeesccees 
11. When two execute a bond for titles, and the obligee afterwards accepts 
a deed executed by one of them and a third person, and subsequently re- 
leases the obligor who executed the deed from all the covenants therein 
contained. the release does not affect the liability of the obligors on their 
bond ..... Kbde Mba AAO CREME CAAA EREN CRED L HSER AAS EERE DE ° 
12. In debt on bond executed by two, defendant pleaded satisfaction, and 
proved that a deed executed by one of the obligors and a third person had 
been delivered to, and accepted by the obligee. The court charged the 
jury, that if they believed that the deed was accepted by the obligee, in 
full discharge and satisfaction of the bond, then the bond was extinguished ; 
that whether it was so accepted or not, must be determined by the testi- 
mony of the ease relating to that matter: and that if the bond was not sur- 
rendered or cancelled at the time the deed was delivered, and there was 
no agreement or understanding between the parties that it was to be sur- 
rendered or cancelled, then the presumption was that the deed was not ta- 
ken in full discharge and satisfaction. Held, 
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1. That ‘the charge’ was not erroneous. 

2. That a charge was properly refused, which withdrew from the jury the 
intention of the parties in making and accepting the deed relied on as a sat- 
NEI oo in cccccc cect bccccecccccctesectcicdhs decstes 435 


DEPOSITIONS. 

1. A deposition will not be suppressed because the christian name of the wit- 
ness is not stated in the affidavit made to procure the issuance of the com- 
mission, when the commission and notice so describe and identify the wit- 
ness as to preclude the idea that the opposite party could have been mis- 
led or injured by the omission —Parsons v. Boyd.............2222-0005 112. 

2. When a deposition appears on its face to have been regularly taken, and 
there is nothing in the commission or notice to show that it was illegally 
or irregularly taken, a motion to suppress it, on the ground that the notice 
of the time and place of executing the commission was insufficient, is ad- 
dressed to the sound discretion of the primary court, and its action cannot 
De SPOS Ge TE CD ERiig cece ccs ciccccnscnseccccceccoscececs 112 

8. Proof that a witness, who had been subpeenaed, and whose deposition had 
been taken twelve days before the trial, was infirm and generally unable 

. to leave home about the time when his deposition was taken, raises a pri- 
ma facie presumption that he was unable to attend court, and, in the ab- 
sence of proof to the contrary, showing his ability to attend, warrants the 
admission of his deposition —Worthy, Brown «& Co. v. Patterson......... 172 

4. Asa general rule, if a party is present at the taking of a deposition, and 
allows secondary evidence to be received, without objection, he will not be 
allowed to raise the objection afterwards —Boykin, McRae & Fester v. 
ns haceceeds stereos asseddseen dens oesneresedesvacccecseces 230 

5. An objection to a deposition, on account of the incompetency of the com- 
missioner to act as such, cannot be taken for the first time at the hearing. 

The objection should be taken and reserved at the time of filing the cross- 
interrogatories —Colgin et al. v. Redman et al...................000: 650 

6. Mere identity of name, of itself, is not sufficient to establish the fact, that 
the commissioner, before whom a deposition is taken, is the same person 
who is shown by the papers of the cause to be an interested party, and 
therefore incompetent to act as commissioner; nor will the deposition be 


suppressed, on account of the bare identity of name................44. 650 
DETINUE. 
1. To maintain detinue, the plaintiff must show that he has the exclusive le- 

gal title to the chattel sued for— Parsons v. Boyd. ................... 112 


2. The statute of this State which abolishes the right of survivorship between 
joint tenants, (Clay’s Digest 169,) applies only to those who hold the ab- 
solute property in their own right, and not to those who hold as trustees 


menely, OF im Gubre Grell. 2... cccccccccccsccccccccccccccccccscess 112 
8. Ifa power coupled with a trust be given to two or more, it may be execu- 
NT OS GI oo pcnceccccccccnsuncsessccscesecesses 112 


4, When personal property is conveyed by deed of trust to two trustees, with 
power to sell and pay the debts intended to be secured, the survivor of the 
trustees has the entire legal title to the property, and may maintain de- 
0 6.00.6.0-06 0060000860 695490 06.0806 0080006000940 112 

5. In detinue by husband and wife jointly, when the record shows such title 
in the wife as would vest a chose in action absolutely in the husband, and is 
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silent as to the time of the weengit taking ond deteiner by the defendant, 
the Appellate Court will presume in favor of the correctness of the judg- 
ment of the court below, that the proof showed such unlawful taking and 
detainer to have been before the marriage —Mitchell vy. Cowsert and Wife. 


. To entitle the plaintiffs to recover in action of detinue, they must show 


that the defendant, either at the time of the demand made, or, if no demand 
was made, at the time the writ was sued out, had the actual possession, 
or the controlling power over the property ; unless, having the possession 
anterior to such demand or suit, he has wrongfully, or to elude the plain- 
tiff’s action, parted with it, or unless he holds it under a contract of bail- 
ment, the terms of which he violates by failing to re-deliver it—Walker v. 
POO OE iio b0ch's. Sic acvecctsentaxshacbesstl Bobbie Moco 


. If a party who has the possession of personal property pur autre vie, hires 


it out fur the usual period of hiring such property, and the life estate de- 
termines pending the term, he is guilty of no wrong to the remainder-men 
who may in such case bring detinue against the person in actual possession, 
or wait until the hiring expires, and the property is returned to the former 
PONE ook icecvsncccerssetvensencccesbeseéeosed Steenebeiedn 


. In detinue, the defendant cannot show that the plaintiff’s possession of the 


property sued for was acquired by fraud, without connecting such fraud 
with his own title—MeGuire v. Shelby... ........2.ceeeeeeeceeees ° 


. B. & Co. received a lot of cotton, as commission merchants, which they 


stored with defendants, who were ware-house men; afterwards, having 
obtained an advance of money for their individual use from plaintiffs, 
they pledged the cotton as security for its payment, and gave plaintiffs an 
order on defendants for its delivery ; defendants acknowledged plaintiffs’ 
title, and agreed to hold the cotton for them, and plaintiffs agreed to pay 
the storage on it; B. & Co, afterwards sold the cotton to T. & S., and 
gave them an order on defendants for its delivery; defendants delivered 
the cotton to them, and received it again from them, on the same day, for 
storage; B, & Co. paid a part of the money, which they received from T. 
&S. on the sale of the cotton, to plaintiffs, on an account due them previ- 
ous to the pledge of the cotton; plaintiffs received the mo: ey in ignorance 
of the source from which it was derived, and credited it on B. & Co.’s prior 
indebtedness to them. Plaintiffs brought detinue against defendants for 
the cotton; and it was held, 
1, That plaintiffs’ title was superior to that of T. &S.; 
2. That the receipt of the money by plaintiffs was not a confirmation of the 
subsequent sale of B. & Co. to T. & S., and did not entitle defendants to 
a credit on the amount of the recovery against them.—Bott v. MeCoy & 
SMI. oc coc sscedevecdcuscosescesdenenss cgenecesodions seonts 


DEVISE, LEGACY AND BEQUEST. 


1, 


A child born of a female slave, after the making of the testator’s will, but 
before his death, does not pass under the will to the legatee to whom its 
mother is bequeathed, but goes to the executor as property unbequeathed. 
—Hardy v. Tomey. .....cccccccccccccccccccccscccsescesccccccece 
2. A condition annexed to the vesting of a leat requiring the quontion’n 
approbation of the legatee’s marriage, is not in terrorem only, when the 
condition is confined to marriage under twenty-one, and there is a limita- 
tion over.—Oollier, Exr. y. Slaughter’s Admr............+- oacrceee eee 
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8. When a legacy is given, to vest upon the legatee’s arriving at the age of 
twenty-one. or marrying before that time with the approbation of her 
guardian, and the legatee marries under twenty-one with the consent of 
her grandfather, with whom she is living at the time, this is not a eompli- 
ance with the condition, although at the time her father and mother are 
dead, and she has no legally constituted guardian. ................... 263 

4. A testator by will directed that his estate should be kept together until 
his daughter married or attained the age of twenty-one, and that in the 
meantime she, and his three step-children, Ellen, John and Lawrence, 
should be supported and educated out of the proceeds. Another clause 
was in the following words: “‘When my daughter becomes of age, or is 
married, she is to have my farm,” &c., (describing it,) “and one half of 
my personal estate, money on hand, and claims of every kind due or to 
become due for money or personal estate; the other half of my personal 
estate, as just above stated, I wish and direct to be equally divided amongst 
my three step-children above named, as they respectively become of age, 
or Ellen may marry with the approbation of her guardian. But in the 
event that any or all of my step-children shall die before they arrive of 
age, or Ellen may marry as aforesaid, then the amount herein devised to 
them or either of them, as may happen, is to be divided as follows,” &e. 
It was held, 

That the legacies to the step-children did not vest in them absolutely upon 
the testator’s death, but were contingent until the legatees respectively 
arrived at the age of twenty-one, or Ellen married with the approba- 
tion of her guardian; and that, Ellen having married under the age of 
twenty-one without the approbation of her guardian, the share of one of 
the step-children who afterwards died, before reaching the age of twen- 


ty-one, did not pass to his personal representative. ................. 263 
5. A legatee may come into a court of equity to enforee payment of his leg- 
acy from a refractory executor—Huckabee v. Swoope................ 491 


6. When the enjoyment of a legacy is made to depend upon a condition sub- 
sequent, and the performance of that condition depends alone upon the 
legatee, who has the power to do what is required, and he fails to perform 
it, such failure will work a forfeiture of the legacy.................... 491 

7. But where, upon the marriage of the testator’s widow, her husband takes 
control of the family, locks the house against his wife’s sister, and refuses 
her admission, she cannot be held to have voluntarily abandoned the testa- 
tor’s family, or to have forfeited a legacy, which was made to depend 
upon her remaining single, and living in the testator’s family.......... 491 

8. A legatee cannot proceed in the Court of Probate against an executor to 
recover a legacy, before the expiration of eighteen months from the 
granting of .etters testamentary.—Horton, Ex’r. v. Averett............ 719 

9. A judgment rendered by the Court of Probate against an executor in fa- 


vor of the legatee, before a final settlement of the estate by the executor, 
i 719 


DOWER. 

1. An outstanding title to dower is such an incumbrance on land as will au- 
thorize a purchaser, who has contracted for a good and lawful title, to re- 
fuse to perform an executory contract for its. purchase.—McLemore v. 
Mabson b-Oh.s 6 ccccccccccccccdvctccccccvcccccccsecccccccccccecs 137 
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2. The widow is entitled to ie dwelling house in » sehich her husband resided 
- the time of his death, free of rent, until her dower is assigned. (Clay’s 
Digest, 183, § 7.}—Pharis et al. v. Leachman, Adm’r.........2..0+00+ 662 





EJECTMENT. 

1, A title to land situated within the Territory of Louisiana, which was con- 
firmed under the third section of the act of Congress of May 8, 1822, de- 
rives its validity and vitality from the act itself, and not from the subse- 
quent location and survey, which the Register and Receiver was author- 
ized to make under the fifth section of the act.—Chastang’s Heirs v. Arm- 


TE Oe ee Te Saree Sei aR ee See eee ir 609 
2. Such a title is a legal title, and is sufficient to maintain an action of eject- 
ME 4.0. 65:s:0 sr ge Se rehome Rm bende tin triala hse veh pe cocssccsees 609 


3. The act of Congress vests the title in those who are dened to be the 
claimants in the application to the Commissioner, and according to their 
interest as therein propounded. ........ccccccccesscccccccccesesces 609 

4, Where a claimant, as executor ofhis father’s will, made application to the 

Commissioner, “on behaif of himself and the other legatees,” therein 
named, praying that he might be confirmed in his claim, and the Commis- 
sioner having reported fxvorably to the claim, the same was afterwards 
confirmed by the act of Congress, the title vests in all the devisees of the 
testator, and they may maintain ejectment...........c.ceeeeeeceeees 609 
. Where two different claims to the same tract of land are confirmed by the 
same act of Congress, the title of the Government can pass but to one of 
the confirmees ; and if it be admitted that one has a perfect title, it follows 
thet: thé other eats have MONG GE BE. o.oo ooo ccc ccecessecuseccesces 609 


or 


ERROR. 
1. In a criminal prosecution it is error for the court to charge the jury, that if 
the proof left the question of the guilt or innocence of the accused in equi- 
poise, they could not, on that account alone, acquit.— Winter & Scisson v. 
TS I. sc See ecc cect wewbheceteseudec pulevciéewelsogiba seem eee bien 39 
. When evidence prima facie irrelevant is admitted against the objection of 
the opposite party, and the record affirmatively shows that its relevancy 
was made to appear from its connection with evidence subsequently intro- 
duced, the Appellate Court will not reverse.—Lawson & Swinney v. The 


tw 


The action of the Court of Probate on a writ of habeas corpus, cannot be 
reviewed in the Appellate Court on a writ of error.—Wilkinson vy. Mur- 
PY. on ccccccccccccvcccscccccevesocecccccccecesesccsoocccccees 104 
4. The admission of improper evidence against a party furnishes no ground 

of reversal, when no injury can by possibility result from its admission.— 

Parsons V. Boyd... ..c000 sscccecccccscccccccccecscesecccccccsces 112 
5. Matters cannot be assigned for error in the Appellate Court which were 

not excepted to, nor in any other manner reserved, by the plaintiff in 

error, in the court below.—Gordon et al. v. McLeod, Ex’r.............: 242 
6. In assumpsit against husband and wife, on a note executed by the wife 
dum sola, two writs having been issued, but only one served on each de- 
fendant in different counties, it is not error to refuse a motion to quash the 
writs, on the ground that there was no endorsement showing that they 
were for one and the same cause of action. Such objections must be 
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pleaded i in a abatement, if the defendant wishes to avail himeelf of his right 

to review the decision of the court below.—Johnson and Wife v. King..... 270 
7. Where a sheriff, having sold property under sundry executions, applies to 

the court out of which they issued, for directions how to appropriate the 

money, and several of the plaintiffs in execution except to the ruling of the 

court on such application, but one writ of error is allowable, to which all 

must be made parties —Br. Bank Decatur v. McCollum................ 280 
8. A writ of error does not lie to reverse a decree of insolvency until a final 

decree of settlement has been rendered, unless an issue has been made up 

and tried under the act of 1843.—Black’s Creditors v. Black’s Adm’rs.... 401 
9. If an issue is made up and tried, under the act of 1843, a writ of error 

can only be sued out within a year from the trial of such issue.......... 401 
10. In an action of debt upon a judgment rendered in Mississippi, it is error 

to render judgment final by ni/ dicit, without the intervention of a jury, 

for the amount of a debt and eight per cent. interest thereon as damages.— 

Chartne We BPrMtb. cc sccscsccsccscccccccccccccccesccccccccccccccccs 470 
11. A decree of distribution having been made to the children of a deceased 

distributce, the assignment that there is error in the decree of distribution 

presents the question whether the sums decreed were distributed to the 

proper parties.—Frowner et al. v. Johnson et al... .........ee cece eeeee 47 


ESTATES OF DECEASED PERSONS. 
1. The Court of Probate has not jurisdiction to compel an administrator to 
convey his intestate’s interest in certain lands, which were sold by a firm 
in which the intestate was a partner, unless the intestate had entered into 
“bond or obligation to make title thereto.”—-Wilkerson, Adm’r v. Vinson. 131 
2. It is the duty of the Court of Probate to commitan estate to an admin- 
istration, on the application of a creditor, or other person interested in it— 
Brommen’e Adin’r V. Harrie eb be... ccc ccc ccc cccccccsccccccces 185 
. But the refusal of the court to grant letters of administration to the sheriff, 
on the application of a party representing himself to be a creditor, is not 
an interlocutory or final order, within the meaning of the act of 1850, 


i) 


(Pamphlet Acts, 33 § 29,) from which an appeal lies................. ° 185 
4, The party’s remedy is by mandamus. ........0.s0eseeeeeeeeececeees 185 
Sexe Insotvent Estates. 
EVIDENCE. 


1, A declaration, of a character proper for a slave to make, made by him in 
the presence and hearing of a white person from whom it naturally called 
for a response, is admissible evidence against such white person, if uncon- 
tradicted by him, as showing acquiescence in the truth of the statement.— 
Spencer v. The State........ssseeeeeceeecesceccecreeceeceseecess 

2. In all cases, whether civil or criminal, involving a charge of illicit inter- 
course within a limited period, evidence of acts anterior to that period 
may be adduced in connection with, and in explanation of, acts of a simi- 
lar character occuring within that period, although such former acts would 
be inadmissible as independent testimony, and, if treated as an offence, 
would be barred by the statute of limitation—Lawson & Swinney v. The 
haben. voce cccccccccccccccccs ph ande-ce eeeseganer tenes seresece 

8. Acts of indecent familiarity within the limited period cannot be explained 
by proof of the subsequent illicit intercourse of the parties; but when 
such acts of indecent familiarity have been explained by previous acts of 
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illicit intercourse, then proof of the subsequent illicit intercourse becomes 
corroborative or cumulative evidence, and is admissible................ 
4. When a man and a woman are jointly indicted and tried for living togeth- 
er in fornication, the confessions of the woman are admissible evidence 
| MTT rier ee ee 
5. But it isthe duty of the court to caution the jury that such confessions 
can operate only against the party making them, and that the other de- 
fendant cannot be convicted, except upon evidence aliunde sufficient to 
CED Oia onc csc citing Kein 5es ceebeeisiieeecis eb eleweds 
6. The admission of the woman that her co-defendant was the father of a 
bastard child, of which she was delivered more than twelve months after 
the finding of the indictment, is admissible evidence against her, its reley- 
ancy being shown by connecting it with other acts occurring before and 
within the period covered by the indictment...............eeeeeeeees 
7. When evidence prima facie irrelevant is admitted against the objection of 
the opposite party, and the record affirmatively shows that its relevancy 
was made to appear from its connection with evidence subsequently intro- 
duced, the Appellate Court will not reverse... .......cccecceccceecees 
8. The refusal of the male defendant to pay the physician for his profes- 
sional services rendered during the confinement of the woman, and his 
declaration that the child was not his, are not admissible evidence for him, 
when unconnected with any conversation or admission offered by the State 


9. The fact of illicit connection between a man and a woman is one which, 
from its nature, can very rarely be directly proved, and must, in the great 
majority of cases, be inferred from circumstances, the weight and conclu- 
siveness of which vary according to the situation and character of the 
parties, the habits of society, and other incidental cireumstances........ 

10. A statement made by another person, or a conversation carried on in 
the presence and hearing of a party, to which he made no reply, cannot be 
received in evidence against him as an implied admission on his part of its 
truth, unless it was of such a character as would naturally call for a re- 
sponse from him, and he was in a situation in which he would probably 
have replied to it........cccccccccccccccccncsccccscccesesccesces 

11. A conversation carried on in the presence of the woman, and in the room 
where she was lying, a few minutes after she had been delivered of a child, 
between her mother and the attending physician, as t> the person to whom 
the latter should look for payment of his professional services, in which 
conversation she took no part, is not admissible evidence against her, as 
tending to show her acquiescence in the truth of their statements......... 

12. The admission of improper evidence against a party furnishes no ground 
of reversal, when no injury can by possibility result from its admission — 
Parsons ¥. Boyd... scccccccccccscccccccccscccesscsccceseccscoes 

18. An attorney will be presumed to have read a declaration to which pleas 
are filed in the name of a firm of which he is a partner; and the record of 
the suit in which such proceedings were had, is admissible evidence in a 
subsequent suit against the attorney, to prove actual notice to him of the 
plaintiff’s title, as set out in said declaration... ..........seseeeeeseees 

14, Defendant having goods at A., contracted with plaintiff for the hauling of 
them to his house in Randolph county. Plaintiff agreed to start for the 
goods, with his wagons, on Sunday, but did not start until the following 
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” ‘essday. On arriving at LA, ra was informed, by the receiving and for- 
warding agent, that defendant’s goods had been sent off ten days previous- 
ly, and that he then had no goods atthat place. Plaintiff brought assump- 
sit on the contract, and it was held: 

1. That the agent’s statement, as to defendant’s goods having been sent 
off ten days previously, was inadmissible, since it related to a past fact 
having no connection with the res geste. 

2. That his statement that defendant then had no goods at A., was admis- 
sible, as showing an excuse for not complying with the order of his prin- 
cipal. 

8. That plaintiff was not justified in failing to start on the stipulated day, 
by the previous removal or shipment of the goods of which he had no 
notice ; and that a charge which asserted the contrary was erroneous.— 
Be MI a oo 55 oc dalet Weed c'tibc ive ei sdewes idee ssccce 

15. Parol proof is admissible to show the intention of the parties to a note at 
the time the contract was entered into, with regard to their several liabili- 
ties among themselves, and the relations which they were to bear to the 
note—Br. Bank, Mobile v. Coleman. ............cccscccccccccccees 

16. In assumpsit by plaintiff against his commission merchants, to recover 
damages for losses on cotton, plaintiff introduced proof of a conversation 
between himself and defendants, for the purpose of showing that he had 
instructed them to sell his cotton and not to hold it. Held, 

That the fact of instructions must be determined from the whole conver- 
sation, as brought out on direct examination and cross-examination ; 
and that the court properly refused to instruct the jury upon the effect 
of a particular portion of it only—Ward v. Winston & Co........... 

17. In applications for divoree, when the answer admits the marriage, proof 
that the parties had lived together as man and wife for more than forty 

years, is sufficient evidence of the marriage.—Morris v. Morris. . 

18. In assumpsit, for goods, wares, and merchandize sold and delivered, pa- 
rol evidence is inadmissible, to prove that the goods were shipped and for- 
warded to the defendant, by her written instructions, unless the writing 
itself is produced, or its absence satisfactorily accounted for.—Boykin, 

Bee Dethee . ethan cvcccsvccccccscvescccecncccesscsses 

19. The objection to its admissibility may be raised for the first time, when 
the evidence is offered on the trial, although the deposition of the witness, 
taken upon interrogatories and cross-interrogatories, was in the possession 
of the defendant's counsel, for twenty-four hours before the trial, and no 
notice was given to the plaintiffs, to produce the writing............... 

20. As a general rule, if a party is present at the taking of a deposition, 
and allows secondary evidence to be received without objection, he will 


not be allowed to raise the objection afterwards. ..........0.00+0000e: ‘ 


21. In a suit against an administrator de bonis non, on a note purporting to 
have been executed by his intestate, an admission made by the adminis- 
trator in chief of the genuineness of the signature, is not admissible against 
the defendant.—Rogers, Adm’r. v. Grannis & Co............0.000005 

22. Nor is the implied admission, arising from judgments recovered against 
the administrator in chief on notes signed in a similar manner, admissible 
evidence against the administrator de bonis non............60eeeeeees 

23. A sale for taxcs due the city, made by the corporate authorities of the 
city of Montgomery, under the power conferred upon them by the act of 
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incorporation, (see City Laws, 30,) has the foree and effect of a sale under 
judgment and execution from the Cireuit Court; a party, therefore claim- 
ing under such a sale must show that the requisitions of the statutes, as 
to the assessment of taxes and the subsequent proceedings relative thereto, 
were complied with.—Parker vy. Doe ex dem. Burgen & Pearsall........ 
24. Parol evidence cannot be received to show that a meeting of the Mayor 
and Aldermen, or board of assessors, was held, as required by the statute, 
(City Laws, 30,) for the purpose of correcting and sanctioning the assess- 
MEME... 0 cee cecccccccrccccccccccccccscccceccccecseecssceseeees 


25. When the record of the proceedings of the corporate authorities does not 
show that such a meeting was held, the mere advertisement of the Mayor 
calling the meeting does not warrant the presumption that it was held... 

26. Nor can the fact that the meeting was held be inferred from the fact that 
a sale of certain taxable property, assessed to persons unknown, was or- 
Gasee Up Gio Gihy Come. oo re esns Ueceissedhestitdes 

27. The fact that a creditor was unable to collect his debt is evidence tend- 
ing to show the insolvency of the debtor, and is admissible for that pur- 
pose; but it may be explained by showing that the inability to collect did 
not result from the debtor’s inability to pay——Bilberry v. Mobley....... 

28. The declarations of one in possession of personal property, as to the own- 
ership, are not evidence of the condition of the same property more than 
three years before the declarations were made............. peedeceeses 

29. Secondary evidence of the contents of an execution is admissible, upon 
proof that it has been returned to the clerk’s office, and that diligent 
search has there been made for it, both by the clerk and the party’s attor- 
ney. The presumption of its loss being once established will continue, un- 
til there is some evidence that it had been found since the search—Poe v. 
DOME. oo oc ccdc cc cscccccecccsssacdsccsescsbsscsnbetd secusnbe’ 

30. When the admissibility of evidence depends upon the existence of a pre- 
liminary fact, it is the duty of the presiding judge to decide the question of 
its existence, though he may, if he chooses, take the opinion of the jury 
upon it—Scott v. Coxe’s Adm’rs.........ccccscccccscccccccccscces 

$1. The fact that the plaintiff was frequently seen to purchase groceries from 
the defendant, who was the only grocer in the village, does not warrant 
the presumption that he purchased his entire supply from him, so as to 
authorize proof of the amount of groceries necessary for bis family, or ac- 
tually consumed by them, during the time such purchases were being 
MIMBO. ccccccccccccccccccecccseeeccsccccesceosescesesosconoees 

82. The fact that a merchant, or grocer, employs no clerk, furnishes no rea- 
son for dispensing with the ordinary rules of evidence in proving his ac- 
COUNTS... cece cece cece ccc ccc cc crccsccecccceeecsceesssseeeessees 

38. Proof of declarations, verbal or written, made by a witness out of court, 
is, as a general rule, inadmissible in corruboration of testimony given by 
him on the trial of a cause—Nichols v. Stewart.............. sesccces 

34. The return of a sheriff on a capias is the highest and best evidence of its 
execution, and cannot be called in question collaterally. nor be impeached 
or varied by parol proof. Nor will the sheriff be allowed to depose to a 
state of facts inconsistent with his return—Martin v. Barney.........-. 

35. In a suit by the Bank against the maker on a promissory note purporting 
on its face to have been given for the amount of the maker’s indebtedness 
to the Bank, evidence is admissible to show that the agreement which con- 
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stituted the consideration of the note was the extinguishment of the debt of 
another person to the Bank, and that the proceeds were so applied —Mur- 





Se Cs Ee, Dnenbeta «ain cose e osc hts odcdcsecisccodcdecsccocseces 892 
36. When evidence is objected to as a whole, the court is not bound to exclude 
any part of it unless the whole of it is inadmissible. ................... 892 


37. In assumpsit to recover from defendant for the board of an orphan minor, 
who had no guardian, the plaintiff showed such a state of facts as tended 
to prove that defendant had placed himself in loco parentis to her. Held, 
That to rebut this presumption, and to show the manner in which he had 

received the child into his house, and his motive in receiving her, and 
afterwards carrying her to plaintiff's, the defendant might prove de- 
clarations made by the child at the time she came to his house.—Edy v. 


38. When it becomes a material question, whether more personal injury was 
inflicted by the defendant on the plaintiff, than was necessary to protect 
the possession of the former against the attempt of the latter to enter his 
close, it is competent for the defendant to give in evidence conversations 
of the plaintiff held some time previous to the beating, though not commu- 
nicated to the defendant until afterwards, showing an angry state of feel- 
ing between the parties, concerning their respective claims to the posses- 
sion of the close.—Riddle v. Brown et al... ........eeeeeee cece eeeees 412 

39. Secondary evidence will not be received in lieu of primary, unless the 
original or primary evidence cannot be produced ; and when all the evi- 
dence is of a primary character, it must go to the jury, and cannnot be ex- 
cluded because more conclusive proof might have been offered—Patton & 


40. In assumpsit by the owner of a slave to recover money which his slave 
had paid to the defendant on being detected in stealing goods from his 
store; the slave's confession, made at the time of the payment, that he had 
stolen other goods from the defendant equal in value to the money paid, is 
admissible evidence for the defendant, as a part of the res gestae, to show 
the character of the payment and the circumstances under which it was 
made.—Jones v. Nirdlinger........0.csecececccsccccccccecseeceees 488 
41. On a trial of the right of property in slaves between the plaintiff in exe- 
cution and the minor children of the defendant, the claimants cannot prove 
that it was a matter of public notoriety in the neighborhood, that defen- 
dant disclaimed all interest in, and ownership over, the slaves.—McCoy v. 
i Aibhpethed se bteksssaninh ond eennnesenssisseberecesceese 502 
42. In an action on a promissory note which purports on its face to have been 
given “for the rent of land,” the defendant cannot introduce parol proof to 
show that the payee also agreed to repair the fencing around the land, and 
that he failed to do so, in consequence of which failure defendant's crop 
was damaged by the breaking in of stock—Evans v. Bell............+. 509 
43. A witness may testify to the value of certain goods conveyed by deed of 
assignment, although he had made out a written invoice, or schedule of the 
goods six or seven weeks previous to the assignment.—O’Neal v. Brown. . 510 
44, The schedule, if produced, would not be evidence of the value of the 
goods at the time of the assignment.............seeseeeeeee coccceee 510 
45. Declarations inseparably connected with material asta, which they serve 
to elucidate and explain, are admissible evidence as part of the res gestae. 
—Hooper vy, Edwards............+. enceceseseocccccedccccectcecs 528 
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46. But declarations made after suit brought, and not connected with any 
fact or act whatever, are not admissible evidence for the party making 
THEM. oes cccccccrccccccccccccrcctesscccccsssesescsesscsseseees 528 

47. Filiation may be established, at common law, by a satisfactory combina- 
tion of facts indicating the connection of parent and child between an indi- 
vidual and the family to which he claims to belong; and the principal of 
these facts are, that he has always borne the name of the person whom he 
claims as his father ; that the father has treated him as his child, and in 
that character has provided for his education, his maintenance, and his 
establishment; that he has been uniformly received as such in society; 
and that he has been acknowledged as such by the family—Weatherford 
Vo WPI so ooo nc ccccncccccccecccesecescssecpbesssscossones 548 

48, As a general rule, recitals in a deed are not evidence of consideration, in 
a controversy between those claiming under it and a pre-existing creditor 
of the grantor, in which it is impeached for fraud or want of consideration. 
—Pool v. Cummings & Co, et ab... .cccccccccccccsccceccscccccce 563 

49. The books of a firm, to which all the partners have had free access, are 
evidence for and against each partner, in settling the partnership accounts ; 
and the entries therein must be considered at least prima facie correct.— 
Deten & Tegel ¥. GAM. «onc cc ccccsevcccss0cnceneseeoncessces 147 

50. When a paper is offered in evidence, and rejected by the primary court, 
as irrelevant, the Appellate Court will only examine the question of its 
relevancy.— Williams v. Fitzpatrick, Gov...........sceceeeeeeeeeeees 791 

51. Two suits were pending against a tax collector, for the county taxes of 
1845 and 1846. On the trial of the suit for the taxes of 1845, he pro- 
duced the receipt of the county treasurer for an amount greater than the 
sum due for the taxes of that year, but purporting on its face to be given 
for the taxes of 1845. He also examined the county treasurer as a wit- 
ness, who testified that, though he would not deny his signature to the re- 
ceipt, yet he was sure that defendant had never, at any one time, paid him 
so large an amount as that specified in the receipt; that if the receipt was 
his, it must have been given for some smaller receipts which defendant had 
never surrendered; that he was county treasurer for 1845-6-7, and had 
never had a final settlement with defendant. Held, 

That upon this state of proof, defendant might introduce as evidence the 
said county treasurer’s receipts for the year 1846, for the purpose of 
showing that all the receipts amounted in the aggregate to the taxes of 
The GWE FORTS. oo cc cccccccccccccccccceccccccoccessesecsooecese 791 

52. A receipt given by the county treasurer while in office to the tax collector, 
for the county taxes, is admissible evidence in itself at all times for the 
latter, upon proof of the signature and that the maker was county treasu- 
rer at the time of ite execution... ....ccccccscccccsccesssccssccesese 791 


EXCEPTIONS, BILL OF. 

1. To authorize the Appellate Court to reverse a judgment on account of any 
supposed erroneous decision of the court below, in the rejection of evi- 
dence, it must be shown that the fact intended to be established by such 
evidence was material to the decision of the case then under consideration 
before the court ; and the party excepting to such decision must, in his bill 
of exceptions, state sufficient to show the relevancy or materiality of the 
alleged erroneous decision to the case under consideration, at the time 
such decision was made——Jones, Admr. vy. Dyer and Wife........+++++ 3738 
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2. When the record contains a bill of exceptions signed and sealed in term 
time, and also other exceptions which are without date, with nothing on 
their face to show at what time they were taken, and entirely disconnected 
from the first bill of exceptions, but purporting to have been taken “ dur- 
ing the further progress of the cause,” the latter will be rejected as form- 
ing no part of the record.—Murrah v. Br. Bk. Decatur................. 392 


EXECUTION, WRIT OF. 

1. To support a writ of fi. fa. issued under the statute (Clay’s Digest 305, 
$45) against the securities of an executor, it is indispensable that a fi. fa. 
should have been issued against the executor, and returned “no property 
found ;” otherwise the execution against the securities is void, and may be 
quashed on motion.—Poacher v. Weisinger et al............02.0000005 102 

2. Defendant sold and delivered to plaintiff a slave, in consideration that 
plaintiff would pay all the debts then owing by defendant. Plaintiff after- 
wards commenced suit by attachment against C., to whom, at the time of 
the sale, defendant was indebted in the amount of a decree previously 
rendered against him in the Court of Probate in favor of C., and defendant 
was summoned as garnishee, and suffered judgment to be rendered against 
him, on which execution was afterwards issued. Jt was held, 

That the execution could not be set aside, and satisfaction of the judgment 
be entered on proof of this agreement.—Matthews v. Robinson. ...... 130 

3. Pending a trial of the right of property in slaves levied on under fi. fa, 
whether such trial be by action of detinue, or by claim suit under the act 
of 1812, the lien of the plaintiff in execution continues, and its operation 
only is suspended.—Br. Bk. Decatur v. McCollum. ..............+.4+: 280 

4. The return of a sheriff on a writ of ji. fa., that “the property levied on 

was claimed by another, and not sold for want of indemnity,” does not au- 

thorize the conclusion that he has parted with the possession of it; and un- 

less he returns the property to the defendant in execution, or delivers it 

to the party claiming it, the lien of the execution continues. ............ 280 
. Where a sheriff, having sold property under sundry executions, applies to 

the court out of which they issued, for directions how to appropriate the 

money, and several of the plaintiffs in execution except to the ruling of 

the court on such application, but one writ of error is allowable, to which 

EE I scarey cupececawiacesasarscnees c6anes ence 280 

6. When an execution against the unsuccessful party in the Appellate Court 
is returned “no property found,” and execution thereupon issued against 
the successful party, for the costs occasioned by himself, as provided by 
the statute (Clay’s Digest 210, § 25) and return “satisfied,” an alias exe- 
eution may be subsequently issued against the unsuccessful party.—Mont- 
EE NE s 0 000900069069 Ste nekensne ee o0.0000 0000090 350 

7. An execution, which is levied on a crop of cotton after it has been re- 
moved from the rented premises on which it was raised, and stored in a 
ware-house by the tenant, is entitled to preference over an attachment 
subsequently levied on it at the suit of the landlord for the rent of the prem- 
ises, the former levy being made in ignorance of the landlord’s lien, both on 
the part of the sheriff and the execution creditor—Governor v. Davis.... 366 

8. When an execution is levied upon the lands of the defendant, and before 
the sale another execution issued on an older judgment comes to the hands 
of the sheriff, the plaintiff in the senior judgment is entitled to the pro- 
ceeds of sale—Bagby, Gov., de. v. Reeves et al........ceeec ec ceeeeee 427 
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EXECUTORS AND ADMINISTRATORS. 
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To support a writ of fi. fa. issued under the statute (Clay’s Digest 305, 
§ 45) against the securities of an executor, it is indispensable that a fi. fa. 
should have been issued against the executor, and returned “no property 
found ;” otherwise the execution against the securities is void, and may be 
quashed on motion—Poacher vy. Weisinger et al... .........000eeseees 


. When a writ and declaration proceed against the defendant as administra- 


trix, and all the counts are so drawn as to charge her in her representative 
character alone, proof of a demand against her individually will not sup- 
port the declaration—Anderson y. Rice, Admrx. 


ee 


. Ina suit against an administrator de bonis non, on a note purporting to 


have been executed by his intestate, an admission made Ly the administra- 
tor in chief of the genuineness of the signature, is not admissible against 
the defendant.—Rogers, Admr. v. Grannis & Co.......... ccc ee eeeees 


. Nor is the implied admission, arising from judgments recovered against the 


administrator in chief on notes signed in a similar manner, admissible evi- 
dence against the administrator de bonis non. ........ccceccecceceees 


. A promise to pay out of the assets of the estate of the deceased debtor 


will not bind the administrator personally.—Martin v. Black’s Exrs...... 


. When the administrator in chief fraudulently, or without authority, makes 


a sale of personal property belonging to his intestate’s estate, the parties 
in interest may treat it as an administration; and if they elect to do so, the 
administrator de bonis non cannot recover the property.—Elliott v. Br. Bk. 
Se ivan ne 408634 ensiskteendbeeiens eenasneheecneenaemenan 


. It is not ordinarily necessary that the record should show that the adminis- 


trator made the affidavits required by law in regard to the use of the 
money of the estate and the names of the heirs and legatees. They will 
be presumed to have been made, in the absence of an exception for the 
want of them.—Clack’s Heirs v. Clack’s Admrs............02ee0000: a 


. A voluntary sale, without any legal compulsion, by an executor de son 


tort, confers on his purchaser no better title than he himself had.—Car- 
petther ¥: TONG, BGM. 20.0. ccc cscccceccccdecsocesssccsescpnnens 


. A voluntary purchaser from an executor de son tort, when sued in trover 


by the rightful administrator, cannot show, in mitigation of damages, that 
since his purchase, the executor de son tort has paid debts which the ad- 
ministrator was bound to pay in due course of administration.......... 


10. Whether under our statutes, the executor de son tort, when sued in tro- 


ver by the + aE administrator, can show such payments in mitigation of 
GeO, QUMPE 7. . cco ccencccccccecccccccecccsescsccceceooes oe 


FORCIBLE ENTRY AND DETAINER. 


i, 


Before the passage of the act of 1850, (pamphlet Acts 81,) in cases of forei- 
ble entry and detainer, unlawful detainer, &e., removed into the Circuit 
Court by certiorari, a trial must have been had on an assignment of er- 
rors on the record sent up by the justice of the peace, and not de novo; 
and if the party whose duty it was to assign errors. failed or refused to 
do so, the judgment of the justice must have been affirmed.—Mahan v. 
FAR ions cece cc ccccaddsesccccedsccscctcccsedecssecdseses coe 
2. The act of 1850, which requires a trial de novo to "be had in such cases, 
does not apply to cases which had been removed to the Cireuit Court, and 
which were there pending at the passage of the act....... ob6 abode ‘ 
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3. Where ‘the petition for a cersiorari has been presented to the Cireuit 
Judge, and his fiat obtained, and these had been filed with the clerk of the 
Cireuit Court before the passage of the act, the jurisdiction of that court 
attached, and the act of 1850 cannot apply to the case, although the bond 
required by the judge was executed, and the writ of certivrari issued, af- 
ter the passage of the act... ......eceeeeeseeeceeceeceeeeeeeeeseees 162 

4. When a trial de novo is improperly had i in the Cireuit Court, in a cause 
which was there pending before the passage of the act of 1850, the judg- 
ment founded upon the verdict of the jury will be reversed in the Appel- 
late Court, although the plaintiff in error is the party who sued out the 
certiorari, and who failed to assign errors in the Circuit Court.......... 162 


FRAUDS, STATUTE OF. 
1. A promise to pay the debt of another, which is not reduced to writing, 
and is not beneficial to the promisor, is within the statute of frauds, and 


EE He OE GIs oo ca cccvesdcccicssccedcecesaccseoes 809 
2. Under the statute laws of North Carolina, a parol gift of slaves is null and 
void.—MecCullough & Wife v. Walker & Wife. ...........ceeeeeeeeee 389 


3. The “ right to dig and carry away ore,” from the mine of another, is an in- 

corporeal hereditament, or easement ; and any contract for the sale of such 

a right, to be binding in law, under the statute of frauds, must be in writ- 

EE POE Bln cc cccccccececccscesoesensesecocessees 412 
4. The retaining possession in this State of personal property for three years, 

under a loan made in another State, is within the second section of the 

statute of frauds, unless the loan is recorded pursuant to its provisions. 

(Clay’s Dig. 254-5.)—McCoy v. Odom. ..........cceccciccccccccees 502 
5. The possession of the husband, under a loan to his wife and children, is 

the possession of the loanee within the second section of the same statute. 502 
6. Where the donees of personal property are minor children, residing with 

their father, the possession of the property by the father will be referred 

to the title of the children, and is not within the second section of the stat- 

ute of frauds, although it may have commenced under a loan to his wife 

and children, and there was no actual change of possession. .......++++ 502 
7. Possession of personal property for three years under a loan, does not 

subject it to the debts of the party who has possession, unless his creditor, 

while it is thus held, acquires a lien on it by reducing his debt to judg- 

ment and taking out execution. ..........ccccccccccccccccccccccecs 502 
8. The continuous possession for five years by the husband, of slaves placed 

in his possession by his father-in-law, is sufficient, unless rebutted by satis- 

factory proof, to raise the presumption of a gift--Pharis et al. v. Leach- 

man, Adm’r. et al............4. Sec ceccccccctescccccccncsoccccees 662 
9. Although the borrower may have had the continuous possession of slaves 

for more than three years, without the registration required by the second 

section of the statute of frands, yet if the owner resumes the possession of 

them before a creditor acquires a lien upon them, they cannot be subjected 

to the payment of the borrower's debts. .........+.eceeeeeeceeeeees 662 
10. Where a deed contains a general covenant of warranty, and there is, at 

the time of its execution, a paramount outstanding title, by which the ven- 

dee may be, or actually is afterwards evicted, he is a “creditor” of the 

covenantor, within the meaning of the statute of frauds, (Clay’s Dig. 254, § 

2,) from the execution of the deed—Gannard et al. v. Eslava et al....... 732 
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11. In this State, a voluntary conveyance, though made bona fide, and in 
consideration of natural love and affection, is void as to the existing credit- 
teed dh on TTT ET ee 732 

12. Where a husband purchases and holds bank stock in his own name, as 
trustee for his wife, although the advancement will be held a valid gift as 
against his personal representative, yet the husband may revoke it at any 
time during his life, anda court of equity will subject it to the paymentof 
MOIR os decd tccccccndéoneusse se Seetets Cocccccccccoccccoese 782 


FRAUDULENT CONVEYANCES. 

1. A deed of trust executed by a defaulting guardian to indemnify and save 
harmless his securities, which recites that the grantor is indebted to his 
ward in an amount equal to, or greater than the value of the property 
conveyed by it, and authorizes the trustee to sell whenever he may think 
a sale most conducive to the advancement of the purposes of the trust, 
and to permit the grantor to retain the possession of all the property until 
the sale takes place, is not fraudulent on its face.—Hopkins v. Scott.... 179 

2. When the grantor retains possession of the property, conveyed by deed of 
trust made in good faith, consistently with the terms of the deed, his pos- 
session is not a badge of fraud; and if it be merely permissive, it is not 
subject to levy and sale under execution at law...........seeeseeeees 179 


GAMING, 
See Crimmat Law. 





GARNISHMENT. 

1, Defendant sold and delivered to plaintiff a slave, in consideration that the 
plaintiff would pay all the debts then owing by defendant. Plaintiff after- 
wards commenced suit by attachment against C., to whom, at the time of 
the sale, defendant was indebted in the amount of a decree previously 
rendered against him in the Court of Probate in favor of C., and defend- 
ant was summoned as garnishee, and suffered judgment to be rendered 
against him, on which execution was afterwards issued. Jt was held, 

That the execution could not be set aside, and satisfaction of the judgment 
be entered, on proof of this agreement.—Matthews v. Robinson....... 130 

2. When the service of an original attachment is only made by the summons 
of a garnishee, it is erroneous to render judgment against the defendant 
in attachment, until the garnishee has admitted a debt due, or property in 
his hands, or until a final judgment has been rendered against him for his 
default.—Bratton v. McGlothlen. ..........cceeeeeeceecececesecnes 146 

3. Garaishment only lies to subject those demands for which the defendant 
in attachment could maintain debt or indebitatus assumpsit.—Cook v. 


4, Two attachments, issued by a justice of the peace, were levied by a con- 
stable on certain personal property of the defendant, and plaintiff’s at- 
tachment was levied soon afterwards by the sheriff on the same property ; 
several other attachments were subsequently issued by the justice, and 
were also levied by the constable on the same property, and judgments 
having been afterwards rendered by the justice in all the attachment suits 
pending before him, the property was sold by the constable, and the pro- 
ceeds of sale paid over to the justice; plaintiff notified the justice that he 
claimed the surplus remaining in his hands after satisfying the two at- 
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tachments first levied, but the justice disregarding the notice paid over 
the surplus to the junior creditors, and the plaintiff afterwards summoned 
him by process of garnishment as the debtor of the defendant. Jt was held, 
That these facts showed no debt or demand which could be reached by 


process of garnishment. ..........00 cece cece ec cecccecccreceeeeees é 


5. When a suit is pending in one county, and a summons of garnishment 
arising out of it is sued out and sent to another county, and is returned ex- 
ecuted by the sheriff of the latter county, and a judgment nisi is after- 
wards taken against the garnishee for failing to appear and answer, to au- 
thorize judgment final against such garnishee the writ of scire facias, issu- 
ing on the judgment nisi, must be sent to the county in which the gar- 
nishment was served, or in which the garnishee resides, and be returned 
by the sheriff of that county—Morris v. Russell... ............+00005 

6. On the trial of an issue contesting the answer of a garnishee, who denied 
an indebtedness to the defendant in attachment, the record of a judgment 
recovered by the defendant against the garnishee subsequent to the service 
of the garnishment, is admissible evidence for the plaintiff, to show the re- 
covery of such judgment, and the time of its rendition.—Harrell vy. Whit- 
GE Wendi ds ccicelnccdciccccdcessenssosbescnccsccedsecscccscces 

7. It is not error to instruct the jury, that they must find for the plaintiff, if 
they believe that the indebtedness on which the judgment against the 
garnishee was rendered existed prior to the service of the garnishment. . 

8. When process of garnishment is sued out against a firm, and judgments 
nisi and final are rendered against them by default, and the names of the 
parties composing the firm no where appear in the proceedings against 
them, the judgment will be reversed, and judgment rendered in the Ap- 
pellate Court quashing the proceedings.—James Reid & Co. v. McLeod. . 

9. It is not necessary in such case that the defendant should plead the defect 
IND wcnwsin oc so cdsinsvncsse cencesdeatewsdedesedsccer dice 


HABEAS CORPUS. 

1, Where a prisoner moves the Circuit Court for bail, and the court proceeds 
to examine fully the facts and circumstances attending the commission of 
the alleged offence, it is not error to refuse to permit the prisoner, after 
having submitted all the evidence, to withdraw his motion, since the State, 
as well as the prisoner, is interested in it. It is the duty of the court to 
proceed with the case, and either bail the prisoner, and thereby rid the 
State of the expenses of his custody, or remand him, as the facts may re- 
PS crcees cancadeeshe. stcaterdecbecces 

2. When an application for habeas corpus is made, to obtain the petitioner’s 
discharge on bail, on account of a continuance of his case by the State 
upon the unsworn statement of the prosecutor, if the statement is reduced 
to writing and sworn to at the time the application is made, it is an an- 
swer to the application, and justifies the court in refusing the writ....... 

8. Where the record of the court shows that the facts and circumstances, at- 
tending the commission of the offence with which a prisoner is charged, 
have been fully inquired into, on an application by the prisoner for bail, 
the court, although not bound to do so, may well decline to hear another 
application based on the same facts... .........000eceeeeeeeeeeeeeees 

4. Although the writ of habeas corpus is a writ of right, yet the courts will 
not grant it, unless the party applying for it shows such a state of facts as 
GF IS cle céccccseesb ceed bececcscttub stone cteeue 
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5. Notwithstanding a judgment refusing a discharge, upon an application for 
bail, does not conclude the party from again applying, yet it is within the 
sound discretion of the court, after having fully examined the facts and 
circumstances on the previous application, whether it will retry them upon 
a renewed application, or repose upon its former judgment ; and this dis- 
eretion will not be controlled by mandamus. ...........+4+ ececcoeces 89 

6. The action of the Court of Probate on a writ of habeas corpus, cannot be 
reviewed in the Appellate Court on a writ of error.— Wilkinson y. Mur- 
as satiscensth nin itis hci haithaia centennial dia eee aa a 104 


HUSBAND AND WIFE. 
1, In detinue by husband and wife jointly, when the record shows such title 
in the wife as would vest a chose in action absolutely in the husband, and 
is silent as to the time of the wrongful taking and detainer by the defen- 
dant, the Appellate Court will presume in favor of the correctness of 
the judgment of the court below, that the proof showed such unlawful ta- 
king and detainer to have been before the marriage.—-Mitchell v. Cowsert 
QE WIS 6 iss eis oe cide etn ds sack deseleccesuleseigecbes Meahens 186 
2. In assumpsit by husband and wife jointly, for the use of the wife, when 
the declaration does not aver that the promise was made to the wife dum 
sola, nor that she was in any way the meritorious cause of action, it is de- 
murrable ; but if judgment is rendered by default against the defendant, 
and afterwards set aside on condition that he shall plead to the merits, the 
condition is not complied with by filing a demurrer, and assigning as cause 
of demurrer the want of such necessary averments in the declaration — 
Cerne 0. er eeeren ee WE. 6. S.as cae c. ccudeceleues cee tines 217 
The husband is a necessary party to the settlement of an estate, of which 
his wife is a distributee, had in the Court of Probate since the passage of the 
acts of 1848 and 1850, “securing to married women their separate es- 
tates.”—Smith and Wife et al. v. Hooper, Ex’r........ cee ccecseeeees 245 
4, Therefore, an irregular final decree of settlement and distribution, had in 
the Court of Probate by consent of all the distributees of the estate, to 
which the husband was not a party, will be reversed on writ of error sued 
out by the husband and wife for the use of the wife in the name of all the 
distributees, although the wife appeared on the settlement by attorney in 
fact, and consented to all the proceedings. .........cceceeeeeceeecees 245 
Husband and wife constitute in legal contemplation but one person, and 
cannot therefore, be domiciled in different States, so long as the relation re- 
mains unimpaired, upon which their legal identity depends.—Harrison and 
SaWders V. TALIA... ccc cc cc cece sc ssessosccsessevewsees 629 
Where the parties married in South Carolina, and there resided for several 
years, and afterwards removed to this State, where the husband perma- 
nently settled, the wife's /ega/ domicil is in this State, notwithstanding she 
has been forced, by her husband’s cruel treatment, to abandon him, and 
seek the protection of her friends in South Carolina................+4+ 629 
Where a husband purchases property with his individual means, and takes 
the title in the name of himself as trustee for his wife and children, such 
property will be subjected to the payment of his debts, on a deficieney of 
other assets; and in such case his personal representative must account for 
the rents and profits of the real property, and the hire of the personal 
property, from the service of the bill, if necessary to supply the deficiency. 
Pietis of al, +. Lendimnan, AGah, 66 Gh... occ coccccceGccBeisdae Sees 662 
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8. Where slaves are sent home with a newly married couple by the wife’s 
‘father, and are afterwards bequeathed by him to the wife for her sole and 
separate use, and the husband during his life treats them as his wife's 
property secured to her by her father’s will, he will be held in equity to 
have elected to treat them as a loan, and not as a gift, and his representa- 
tive is bound by that election—Williams, Adm’r, v. Maull............ 

9. Although courts of law cannot regard contracts entered into between hus- 
band and wife while that relaticn exists, yet courts of equity can recognize 
and enforce them, in favor of the wife against her husband’s administrator, 
where the rights of third persons are not thereby injuriously affected... . 

10. Where the husband purchases negroes in the name of his wife, takes the 
bills of sale in her name, and treats the negroes during his life as her 
property, and the property thus purchased is a reasonable provision for 
her under the cireumstances of the case, a court of equity will uphold the 
transaction, and secure the property to the wife against the claim of her 
hasthand?s administrator... 22. cece cece ccccccccccccccccccccccecs 

11. The facts that the husband took the bills of sale in the name of his wife, 
and always recognized the property as belonging to her, disclaiming all 
ownership over it himself, are equivalent to a delivery of it to her, and a 
court of equity will regard the possession of husband and wife during his 
life, as the possession of the wife; and where the possession, under such cir- 
cumstances, remains with the wife after her husband’s death, equity will 
regard her as having a beneficial interest in the property, and not as hold- 
ing in trust for her husband’s administrator. ..............s0eeeee0s 

12. Where a husband purchases and holds bank stock in his own name, as 
trustee for his wife, although the advancement will be held a valid gift as 
against his personal representative, yet the husband may revoke it at any 
time during his life, and a court of equity will subject it to the payment of 
his debts—Gannard et al. v. Eslava et al... .......... cc ceeeeceeeeee 

18. The case of Baker et al. v. the Heirs of Chastang, (18 Ala. 417,) touch- 
ing the right of a married woman in this State to dispose of her real estate 
by will, and the effect of the probate of such a will, re-affirmed........ 
Sez Separate Estates or Marrizep Women. 


INDIAN RESERVATIONS. 

1. When the Government of the United States has made an appropriation of 
land to an Indian reservee, under the treaty with the Creek tribe of Indians 
of 24th March, 1832, a patent subsequently issued by the Government 
cannot defeat the prior right of the Indian or his legal vendee.—Stephens 
Co Wetman ccc ccccwcccpecccccccccvcccsesccccccccccccccececs 

2. But although the patent in such case may be void, on account of the pre- 
vious appropriation of the same land to an Indian reservee, yet the fact of 
the previous appropriation cannot be proved by the bare recitals in another 
patent subsequently issued, so as to enable the junior grantee to recover 
Pe MPITITITITITITELEL ITLL TTT Tee 

8. In trespass to try titles, where the plaintiff claims under patent from the 
United States Government to himself as the legal vendee of an Indian 
reservee under the treaty of March 24, 1832, and the defendant claims 
under an older patent from the Government, the plaintiff must prove the 
location of the Indian reservee, as well as that he succeeded to the rights 
of such reservee............: eceveccee eo ceccccccccs eco cecvceeces 
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INDICTMENT. 
1. When an indictment is withdrawn from the docket, “on motion of the so- 
licitor, the leave of the court being first had, with permission to reinstate 
it if necessary,” and no other step is taken in the case for more than two 
years afterwards, the cause is discontinued.—Drinkard vy. The State..... 
2. A slave may be convicted of murder for the homicide of another slave— 
Seaborn and Jim v. The State........cccccccccccccsscccccvcescvecs 
8. The Statute requiring that not more than twenty, nor less than ten days, 
shall elapse between the time of sentence and execution, is directory mere- 
ly; and if more than twenty days are allowed, the judgment of conviction 
is not thereby vitiated...........+0++ socccccccoeccs eocccvesccsoes 
4, A slave’s voluntary confessions of guilt are admissible evidence against 
him. The facts that he is a slave, and ignorant, and to some extent unac- 
quainted with the consequences which may attend the making of such con- 
fessions, do not affect the admissibility of the evidence, but should be con- 
sidered by the jury, in connection with the admissions, in ascertaining the 
weight to be given to them.........2++eeeeees Ce vccsevcccccscs eoeee 
5. The caption of an indictment is that entry of record showing when and 
where the court is held, who presided as judge, the venire, and who were 
summoned and sworn as grand jurors ; and this caption is a part of every 
indictment, and need not be repeated in any part of it.—Reeves v. The 
GOMOD ono cichbdndessskcccdecssnss dadcsusesveedesnegences cossecee 
6. An indictment was entitled in the margin, “The State of Alabama, But. 
ler county,” and in the body of the indictment it was recited that “the 
grand jurors,” &ec. “of the county of Buter upon'their oaths present,” ce, 
The name of the county was not again repeated, nor was any other county 
named. The offence was charged to have been committed “in the county 
aforesaid.” It was held, 

That the indictment was not defective. The courts are bound to know the 
names of all the counties in the State ; and there being no such county 
as Buter, the words “in the county aforesaid,” must refer to the county 
stated in the margin of the indictment............... Dae ataleten ee 

. In an indictment under the act of March 6, 1848, (Pamphlet Acts) charg- 
ing the defendant with being “engaged in the business of hawking and 
peddling,” it is unnecessary to allege the facts which constitute hawking 
and peddling. The gist of the offence under that statute is the being en- 

gaged in the business of hawking, &e.—Sterne v. Te WN ss 0 dds oven K 5 

8. Where the offence charged is complicated, consisting of a repetition of 
acts, or where it includes a continuation of acts, it is not necessary to set 
adie ceil; ie Sit CO 56555 o ine EES dee 

9. The penalties prescribed in the act of March 6, 1848, are not repealed by 
the subsequent act of February 9, 1850..........eeeeececccsccececs 

10. A count, in an indictment for obstructing a public road which alleges 
that the defendant “a certain impediment, to wit: a large quantity of 
logs, sticks, brushwood and dirt, did erect and cause to be erected,” de. is 
good.—Sabra Thompson v. iii iis id Keedocecdudedds guns 

11. It is not necessary that the width or grade of the road charged to bate 
been obstructed should be set out in the indictment.................. 

12, A crop which is sown or planted in an enclosure after the Commission- 
ers’ Court has passed an order establishing a road through it is not a 
“ growing crop,” within the protection of the statute, (Clay’s Digest, 507, 
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$ 4) although it may be g growing at the time the road is ordered to te cut 
tan Aandi wns Wars’ s ois deed 0065 ase ct Heab diias 6 Jecd's'ccescceces 
13. A literal interpretation, which would defeat the unpre of a statute, 
will not be adopted, if any other reasonable construction ean be given to it 
14. When a person is indicted for obstructing a public road, and it is shown 
that he had extended his fences across the road while a former order of 
the Commissioners’ Court establishing it, which was afterwards quashed 
by the Circuit Court, was in full foree, the record of the former proceed- 
ings had by the Commissioners’ Court is irrelevant and inadmissible to 
show the defendant’s motive in obstructing the road after it had been again 





15. And the admission of the record for that purpose is an error for which 
the judgment of conviction will be reversed...........00..0ceeeeeees 
16. The sureties on a forfeited recognizance cannot, by a demurrer to the 
scire facias, test the legal sufficiency of the indictment against their prin- 
cipal A demurrer to the seire facias can reach no further than the re- 
cognizance on which the judgment nisi is founded.—Williams, Tucker et 
GE Wi FMR oo ccc ce ciccccccctscccesicccdccscccesceccsccccccce 
17. An indictment which charges that the defendants, a man and a woman, 
“did live together in fornication,” is sufficient.—Lawson and Swinney v. 


18. An indictment is good which purports to be found by “ the grand jurors 
for the said State, sworn and charged to inquire for the said county,” 
when the names of the State and proper county are stated in the margin. 

19. In all cases, whether civil or criminal, involving a charge of illicit inter- 
course within a limited period, evidence of acts anterior to that period 
may be adduced in connection with, and in explanation of, acts of a similar 
character occurring within that period, although such former acts would 
be inadmissible as independent testimony, and, if treated as an offence, 
would be barred by the statute of limitations........................ 

20, Acts of indecent familiarity within the limited period cannot be explain- 
ed by proof of the subsequent illicit intercourse of the parties; but when 
such acts of indecent familiarity have been explained by previous acts of 
illicit intercourse, then proof of the subsequent illicit intercourse becomes 
corroborative or cumulative evidence, and is admissible. .............. 

21. When a man and woman are jointly indicted and tried for living together 
in fornication, the confessions of the woman are admissible evidence 


22, But it is the duty of the court to caution the jury that such confessions 
can operate only against the party making them, and that the other de- 
fendant cannot be convicted, except upon evidence aliunde sufficient to 
I Oa ian eieccrccvciecSetic nce dede ied bose debe eeslte cd's 

23. The admission of the woman that her co-defendant was the father of a 
bastard child, of which she was delivered more than twelve months after 
the finding of the indictment, is admissible evidence against her, its rele- 
vancy being shown by connecting it with other acts occurring before and 
within the period covered by the indictment....................2... 

24, The refusal of the male defendant to pay the physician for his profes- 
sional services rendered during the confinement of the woman, and his de- 
claration that the child was not his, are not admissible evidence for him, 
when unconnected with any conversation or admission offered by the State 
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25. The fact of illicit connection between a man and woman is one which, 
from its nature, can very rarely be directly proved, and must, in the great 
majority of cases, be inferred from circumstances, the weight and conelu- 
siveness of which vary according to the situation and character of the par- 
ties, the habits of society, and other incidental circumstances. ........+.. 65 

26. A conversation carried on in the presence of the woman, and in the room 
where she was lying, a few minutes after she had been delivered of a 
child, between her mother and the attending physician, as to the person 
to whom the latter should look for payment of his professional services, in 
which conversation she took no part, is not admissible evidence against 
her, as tending to show her acquiescence in the truth of their statements.. 65 

27. When the time of the commission of the offence charged is averred in 
an indictment under a videlicet, the prosecutor is not held to proof of 
it as laid; but he may prove that the offence was committed at any 
time before the finding of the indictment within the period prescribed 
as a bar.--McDade v. The State.......... Secccessceccosoeoees coe 82 

28. An indictment under the eighth section of the fourth chapter of the 
Penal Code, (Clay’s Digest, 435, § 8,) which charges the defendant with 
selling “‘to a certain slave, whose name is to the jurors unknown,” is fa- 
tally defective, on demurrer, for uncertainty.—Francois v. The State..... 83 

29. As a general rule, when an indictment is defective on demurrer, ad- 
vantage may also be taken of the defect on motion in arrest of judg- 
MEME 6c ccccccccecccccvcccnccacecscccscececesesesseseetesseees 83 

30. A neighborhood road is a “ public place” within the statute against 
gaming, it being shown that the playing took place near an assemblage 
of persons, some of whom were looking on at the playing, and others 
passing about at the time—HMills v. The State...........seeeeeeees 86 

31. The term “highway,” as used in the statute against gaming, means a 
public road, one dedicated to, and kept up by the public, as contra-dis- 
tinguished from a private way or a neighborhood road. ...........+0++ 86 

See Crrmivat Law. 

INSOLVENT ESTATES. 

i. A claim against an estate regularly declared insolvent, which has been 
filed in due time with the clerk, having been taken from the office for a 
special purpose with the permission of the Judge of Probate, and not hav- 
ing been returned through inadvertence, does not lose its place as a claim 
filed in time, because it cannot be found in the office on the last day al- 
lowed by law for filing written objections to claims which had been filed 
against the estate.—Ross v. Ross. .........ccccccccccccccrccccecces 105 

2. In contests under the statute (Clay’s Dig. 194,) between the creditors of 
an insolvent estate, it is a proper practice for the creditor, against whose 
claim an objection in writing has been filed, to declare upon it, as in a suit 
at common law, against the administrator de bonis non (defending in behalf 
of the objecting creditor,) as defendant; and the declaration is not demur- 
rable because the creditor, as plaintiff, declares against himself, as admin- 
istrator de bonis non,-as defendant... .....0.cccccccccccccccccccvees 105 

3. A writ of error does not lie to reverse a decree of insolvency until a final 
decree of settlement has been rendered, unless an issue has been made up 
and tried under the act of 1843.—Black’s Creditors v. Black’s Adm'rs... 401 

4. If an issue is made up and tried, under the act of 1848, a writ of error 
can only be wey within a year from the trial of such issue......... 401 
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5. A report of the insolvency of an estate which is in the name of both the 
executors is sufficient, although it is signed by one of them only, and veri- 
fied by his oath alone; the report. having been adopted by the other exee- 
utor, and having been treated as a sufficient report by the court in order- 


ing a sale of the decedent's lands.—Steele v. Weaver’s Ex’rs... ....... 540 


6. When an estate was reported insolvent previous to the act of 1843, but no 
progress was made in the settlement until afterwards, the subsequent pro- 


ceedings must be regulated by that act..............ce eee eeeeeeeeees 540 


7. But the creditors in such case would only be bound to file their claims against 
the estate within the time prescribed by the court under the previous law, 


Ce a ee ok oe og a kcien ay bean Sble emia wedaal ee welthe 540 


8. The law previous to the act of 1843 made no provision for contesting 
claims between the creditors; when, therefore, the settlement of an estate, 
which was reported insolvent previous to the passage of that act, is to be 
made through an administrator de bonis non under the act, the common 
law rule would prevail, that written objections to claims should be filed 
within a reasonable time after the appointment of an administrator de 


9. An estate having been reported insolvent, and notice given to creditors to 
file their claims against it, under the law existing previous to the act of 
1848, and no other proceeding being had until after the passage of that 
act, it is error for the court to proceed at once to a settlement with the ex- 
ecutors, against their objection — Weaver's Ex’rs v. Weaver's Creditors... 55 

10. The next step in the proceedings should be, the appointment of a day for 
the executors to settle, and notifying the creditors to attend; on that day 
the court should proceed to settle with the executors, and the creditors to 
choose an administrator de bonis non, and thencefurward all the proceed- 
ings should conform to the act of 1843.............. cece cece ence cues 55 

11. When a claim against an insolvent estate is properly filed in the Court 
of Probate, and its validity is not contested by the administrator, or a cred- 
itor in the name of the administrator, in the manner prescribed by the act 
of 18438, the affidavit of the claimant is sufficient to establish it. In 
such case, the Judge of Probate has no power to call for other proof; if 
the affidavit is regular, it only remains for him to allow the claim, and 
charge the estate with its payment pro rata—McNeil v. Macon’s Adm’r. 77 

12, When the record shows, that a claim against an insolvent estate was 
properly filed in the Court of Probate, verified by the affidavit of the 
claimant, and that other evidence as to its validity was afterwards ad- 
duced before the judge, whe rejected some of it, and considered the re- 
mainder insufficient to establish the claim, which he consequently refused 
to allow ; and it is not shown by the record, either affirmatively or by fair 
implication, that the administrator, or any creditor in his name, ever 
called in question the justness or validity of the claim, nor that any 
issue was made up to test it, the proceeding is wholly without authority of 
law, and the judgment of the court rejecting the claim will be reversed on 
error. 

(Chilton, J., dissenting, held, that in such case, if the record fails to show that 
the plaintiff in error raised any objection in the court below to the mode 
of procedure, or that he was forced to adopt it, or that a jury was denied 
him ; and the only errors assigned are, the rejection of the claim and the 
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exelnsion of the evidence, then the bill of exceptions should be construed 
most strongly against him, and the Appellate Court should presume, that 
a formal issue was waived, and that the plaintiff consented to substitute the 
judge for the jury, in which case the decision of the court could not be re- 


viewed, except in the exclusion of the evidence........ dxsdep -anieniodis oo FID 
13. In such case, the rejection of the claim is a final judgment, which will 
CURR O WHE NOH. ooo sci send dee scavédnadichossiundisaeiol - Ti2 


14, When the Orphans’ Court has acquired jurisdiction of the settlement of 
an estate, by the report of insolvency, personal notice of the subsequent 
proceedings to the administrator, is unnecessary ; he is considered the actor, 
and is held to notice all subsequent proceedings.— Watts et al. v. Gayle & 
BeWee Ob Mhin ncn ccc ccccccnccccncsinsisessescdtosoeneesesecba co.cee 817 
15. A decree of the Orphans’ Court against an administrator, talib pre- 
viously to the passage of the act of 1843, is equally conclusive upon him 
and his securities, both as to the claims allowed against the estate, and the 
assets in the administrator’s hands; and the securities, in the absence of 
fraud, cannot litigate any question, except those which may arise upon the 
factum of the bond, or its legal sufficiency. ............0005 eo csecces 817 


INTENDMENTS, AND LEGAL PRESUMPTIONS. 
1. The proceedings of the courts of the several States composing the United 
States, will be presumed to be governed by the common law, until the 
contrary is shown.—Hinson v. Wall... .....2 ese cece eeeeeeeeeneees 298 
It is not ordinarily necessary that the record should show that the admin- 
istrator made the affidavits required by law, in regard to the use of the 
money of the estate and the names of the heirs and legatees. They will 
be presumed to have been made, in the absence of an exception for the 
want of them.—Clack’s Heirs v. Clack’s Adm’rs........... ee ccecsces 461 
3. When filiation is once established, the law raises the presumption of legiti- 
macy, and the burden of proof is cast upon those who assert the illegiti- 
macy.— Weatherford v. Weatherford... ........0-ceceeceseeeeeeees 548 
4. But when the evidence, by which filiation is established, also proves illegi- 
timacy, the presumption of legitimacy does not arise..... CSavsscescuce 548 
The presumption of an actual marriage arising from the fact of cohabita- 
tion may be rebutted, by proof of a subsequent permanent separation be- 
tween the parties, without any apparent cause, and the marriage of one of 
Theis ROC: STURT 6:5 i000. FSs case de bones tudes was sieews ans -. 548 
Where a receipt, which is given fora claim on a third person, expresses on 
its face that the claim is to be placed to the credit of a judgment, the pre- 
sumption is that the claim is received as an absolute payment of the 
judgment pro tanto ; and this presumption is not rebutted by proof that 
such third person was insolvent at the time, and that no portion of the 
claim could have been collected from him.—Pharis et al. vy. Leachman, 
DY GEMS: in. edi cinidsice ae Ce Radios Fé cee eee OR See PRCA 662 


INTEREST. 

1. In an action of debt upon a judgment rendered in Mississippi, it is error to 
render judgment final by ni/ dicit, without the intervention of a jury, for 
the amount of the debt and eight per cent. interest thereon as damages. 
CN i RE cis: a ainiecein estan ee EN I Poe ds éaiias ncance. 40 
2. The court cannot take judicial notice of the rate of interest ina sister State, 
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from the table of interest prepared by the Secretary of State and append- 
ed to the acts of the Legislature, as required by the act of 1848. The rate 
of interest must be ascertained by a jury, and the table appended to the 
acts is only prima facie evidence, which may be rebutted by other proof. 
8. Ina suit upon a judgment or decree of another State, no interest can be 
allowed unless proof is made of the law prescribing the rate of interest in 
that State—Harrison & Saunders v. Harrison.................200008 
4, The Appellate Court cannot judicially notice the table showing the rate of 
interest in the several States, required by law to be appended by the 
Secretary of State to the published acts of the Legislature. It must be 
offered in evidence in the primary court, that the opposite party may have 
an opportunity to contest its correctness............666 cece eeeeeees 
5. The law will not, in the absence of an express stipulation between the par- 
ties, compel one partner to pay interest to his co-partners on the amount 
by which their capital exceeds his.—Desha & Sheppard v. Smith........ 


JOINT TENANTS, AND TENANTS IN COMMON. 


1. The statute of this State which abolishes the right of survivorship between 
joint tenants, (Clay’s Digest, 169,) applies only to those who hold the ab- 
solute property in their own right, and not to those who hold as trustees 
merely, or in autre droit—Parsons v. Boyd... .......0000eeeeeeeeeees 

2. A contract, by which the owner of land lets it to another, and agrees to 
receive as compensation, a portion of the specific products, is a letting on 
shares, although the words usual in leases are used ; and a tenancy in com- 
monin the products is created—Smith v. Tankersley................. 

3. A sale of the entire property in a chattel, by one. tenant in common, is a 
conversion, for which trover may be maintained by his co-tenant........ 

4. The sale, by an officer, of the entire property in goods owned by two joint- 
ly, under an execution against one of them, is an abuse of his legal authori- 
ty, which renders him liable as a trespasser ab initio............+00005 

5. And if the wrong doer has sold the property, and received the money, the 
owner may waive the tort, and bring assumpsit for the money.......... 


JUDGMENT AND DECREE. 


1, A paper purporting to be a decree on the final settlement of an estate, 
signed by the Judge of the Orphans’ Court, and filed among the papers of 
the cause, with the endorsement thereon, “Decree in Est. of J. H., deceas- 
ed, filed 2d Monday, April, 1847,” also signed by the Judge, is not the 
judgment of the court until entered of record—Hall v. Hudson, Adm’r.. . 

2. A mere memorandum of the clerk stating the amount of damages assessed 
by the jury, with the words, “then judgment for” the sum so found, added, 
does not constitute a judgment on which an action of debt can be maintain- 
ed, although the clerk certifies, in proper form, that it is ‘‘a true and per- 
fect transcript and exemplification of the record—Hinson v. Wall....... 

3. The Circuit Courts have authority, under the statute of 1824, (Clay’s Digest 
$22, § 55.) to amend a judgment at any time within three years after its 
rendition, by the correction of any clerical error or mistake, where there is 
sufficient matter apparent on the record to amend by.—Lee v. Houston, 
Adm’r.......... Pe eS esc e ccd seed evsedssdSosesecgecsecsecesoess 

4. A remittitur of the damages recovered: { in an action of assumpsit having 
been entered by mistake, the judgment was set aside at the next term of 
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the court, on the motion of the plaintiff, and plaintiff then dismissed his suit ; 

and at a subsequent term, the latter judgment was amended nune pro 

tunc, so as to show that the defendant had appeared and consented to the 

vacating of the first judgment. Held, 

That the appearance and consent of the defendant to the vacation of the 
judgment must be considered as a waiver of the proof required by the 
statute, or as a judicial admission of the facts necessary to authorize the 
court to set aside the judgment... ........ cc cccccccscccccccccececs 301 

5. A judgment rendered by a justice of the peace cannot be impeached, in a 
collateral proceeding, by proof that the warrant was not served on one of 





6. A judgment rendered by a funtion of the peace, “for thirty-seven dollars 
and thirty cents, on note due 25th December, 1840, bearing interest from 
that date, and cost of suit,” though informal, is not void for uncertainty. 
It is, in legal effect, a judgment for $87 30,. .........ceeeescceeeees 409 
. The orders of a court acting without authority are nullities, and may be in- 
quired into, and impeached, inall other courts, before which such orders 
are brought and relied upon by a party claiming a right or benefit under 
them.— Wightman v. Karmer......0..cccccccasecsccccssocseocsens 446 
8. When a motion is made by the plaintiffs ina judgment to have certain 
moneys in the hands of the sheriff applied to the satisfaction of their judg- 
ment, which motion is entertained by the court and decided against them, 
the matter becomes res adjudicata, and the action of the court is conclu- 
sive until reversed, or otherwise set aside; and the plaintiffs cannot bring 
assumpsit against the sheriff for the money.—Langdon et al. v. Raiford... 532 
9. A decree in chancery is binding on all who are parties or privies to it, and 
concludes them as to every fact necessary to be ascertained before the final 
decree was rendered.—Hutchinson v. Dearing .......+..+e+eeeeeeeees 798 
10. A decree of the Orphans’ Court against an admimstrator, rendered pre- 
viously to the passage of the act of 1843, is equally conclusive upon him 
and his securities, both as to the claims allowed against the estate, and 
the assets in the administrator’s hands; and the securities, in the absence 
of fraud, cannot litigate any question, except those which may arise upon 
the factum of the bond, or its legal sufficiency.— Watts et al. v. Gayle & 
BOWE G6 G1... ccccccccascccsccstccecccscecsccsesssoenespens --. 817 


~T 


JUDICIAL SALES. 

1, Ona motion to set aside a sale made under execution by a constable, to 
which the purchaser at the sale and the constable are made defendants, it 
is not a good plea that the plaintiff in the motion had brought an action of 
trespass in the Circuit Court against the constable, for levying on and 
selling the property, and had recovered a judgment against him.—Staun- 
ton v. Simmons & Simmons............++0+ dG d0s nb ondnbindingem -+ 248 
2. A sale for taxcs due the city, made by the corporate authorities of the 
city of Montgomery, under the power conferred upon them by the act of 
incorporation, (see City Laws, 30,) has the force and effect of a sale under 
judgment and execution from the Cireuit Court; a party, therefore claim- 
ing under such a sale must show that the requisitions of the statutes, as 
to the assessment of taxes and the subsequent proceedings relative thereto, 
were complied with.—Parker v. Doe ex dem. Burgen & Pearsall........ 251 

8. Parol evidence cannot be received to show that a meeting of the Mayor 
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and Aldermen, or board of assessors, was held, as required by the statute, 
(City Laws, 30,) for the purpose of correcting and sanctioning the assess- 
ment...... eee cccceceeecccece Coc ee cc ccesceeeescceeces eeecceces 
"4. When the rover’ of the proceedings of the corporate authorities does not 
show that such a meeting was held, the mere advertisement of the Mayor 
calling the meeting does not warrant the presumption that it was held. . 
5. Nor can the fact that the meeting was held be inferred from the fact that 
asale of certain taxable property, assessed to persons unknown, was or- 
dered by the City Council...... ITITITITILITIT TTT TTT TT 

6. When the decree of sale, in a suit for the foreclosure of a mortgage, autho- 
rizes the register to receive the amount bid and to make a conveyance, the 
bidder must be considered as the purchaser, from the time he receives a 
deed from the register. From that time the property is at his risk, and he 
cannot repudiate the contract, although the sale may be set aside, before 


251 


251 


251 
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confirmation, for irregularities—Jones & Blair vy. Burden.............. 882 


7. A judgment creditor may redeem lands sold under a decree of foreclosure, 
before the sale is confirmed, when the purchaser has paid the price and 


8. A purchaser who would prevent a redemption of the lands by a judgment 
creditor, by crediting the debtor with the amount propssed to be advanc- 
ed, must also be a judgment creditor... ..........cccceeeeceecceeeees 

9. The death of the judgment debtor after the sale under decree, does not 
affect the judgment creditor’s right to redeem, although the lien of his 
judgment may be thereby lost... .. 2.2... . cc. cccecccccsccccccccceees 

10. When an execution is levied upon the lands of the defendant, and before 
the sale another execution issued on an older judgment comes to the hands 
of the sheriff, the plaintiff in the senior judgment is entitled to the pro- 
ceeds of sale—Bagby, Gov., dc. v. Reeves et al. .......ceeeeeeeeecees 


JURISDICTION. 

1, Exclusive power over the importation of slaves is vested in Congress after 
the first day of January, 1808, by the ninth section of the first article of 
the Constitution of the United States—The State ex rel. Savary v. Caro- 
MI i505 vadn osin ap ong deeb ees ied 6dbs cnet a soho eseeees 

2. The State courts could at no time exercise any jurisdiction in cases of vio- 
lation of the laws prohibiting the slave trade, except such as were author- 
ized by the Congress of the United States; and all jurisdiction is now 
taken away from them, by the fourth section of the act of Congress, ap- 
EE DEUS 0 5 b4. 00965096 O46 5040064060000 0488 sn 0dnesene 

3. When a court has no jurisdiction over the subject matter of a suit, neither 
the express nor the implied consent of the parties will confer it.......... 

4. The Court of Probate has not jurisdiction to compel an administrator to 
convey his intestate’s interest in certain lands, which were sold by a firm 
in which the intestate was a partner, unless the intestate had entered into 

“bond or obligation to make title thereto.”—-Wilkerson, Admr. v. Vinson. 

5. Where the subject matter of the suit is without the jurisdiction of the court, 
consent of parties cannot confer such jurisdiction, and much less can it be 
conferred by mispleading—Jeffries v. Harbin et al............+..0000: 


JUSTICES OF THE PEACE. 
1. Before the passage of the act of 1850, (pamphlet Acts 81,) in cases of for- 
cible entry and detainer, unlawful detainer, &e., removed into the Circuit 


382 


427 


19 


19 


19 


387 














INDEX. 879 





Court by certiorari, a trial must have been had on an assignment of er- 
rors on the record sent up by the justice of the peace, and not de novo; 
and if the party whose duty it was to assign errors, failed or refused to do 
so, the judgment of the justice must have been affirmed.—Mahan vy. 


The act of 1850, which requires a trial de novo to be had in such cases, 
does not apply to cases which had been removed to the Cireuit Court, and 
which were there pending at the passage of the act............eeeee++ 


. A justice of the peace has no jurisdiction of a suit against the commission- 


ers of the sixteenth section, for a refusal on their part to pay over to a 
legal voter of the township, his proportionate share of the school fund.— 
Sefities v. Harbin of ab... 0c cccccccccccccsccccececsasocessonceee 


LIMITATIONS, STATUTE OF. 


1. 


to 


i) 


a 
S 


a 


An admission that the debt is then due, or that a liability then exists, will 
remove the bar of the statute of limitations, and revive the cause of action. 
Such an admission includes, not only an acknowledgment of the correct- 
ness or justice of the demand, but also a willingness to pay it.—Ross v. 


. The implied promise to pay, arising from such an admission, is as effectual 


to remove the bar of the statute of limitations and revive the debt, as an 
PUAN. 66 once dc cn ce ccekctencddncccenvanebenceecenseges 


. A charge which asserts, “that it requires an express promise, or some- 


thing equivalent to an express promise, to revive the original cause of 
action after the statute has effected a bar,” is erroneous; because it admits 
of two constructions, one of which asserts an incorrect legal proposition. . 


. A sole executor may, by his admission, remove the bar of the statute of 


limitations, and revive a cause of action against the estate which he rep- 
resents; and his admissions will bind the estate after his death.—Townes 
O60; AREF: POBUIIR iss. 56. 580k ede ka dineaddnieeetanwteekeoae 


. An admission made by a sole executor, after the statute of limitations had 


completed a bar, in these words, “The account is a good one, but I cannot 
pay it before January, at which time I will be receiving money for the 
hire of negroes.” eld sufficient to remove the bar of the statute, and to 
revive the cause of action against the estate. .........ccccccecccseces 


3. When a clerk has collected money on a judgment, the statute of limitations 


does not begin to run in his favor until he is guilty of some default with 
respect to it; if he is shown to have converted it, a demand is unnecessa- 
ry, and the statute begins to run from the time of the conversion; but if 
no conversion is shown, the statute begins to run from the time of a refusal 
to pay on demand.— McDonnell v. Br. Bk. Montgomery...........+++: 
The demand in such case must be made within a reasonable time after the 
collection ; and what is a reasonable time must depend upon the peculiar 
circumstances of each particular case. ........0 cece cecccccccccccces 
When the declaration contains only the common counts, and the statute of 
limitations of three years is pleaded as a bar, the plea is bad unless it avers 
that the plaintiff’s demand is for an open account; and this, though the 
statute is “pleaded in short by consent.”—Brooks v. McFarland..... eee 
Where an account which is barred by the statute of limitations is sent 
through the Post Office by the creditor to his debtor, at the request of the 
latter, who does not respond to the letter for several years, nor make any 
objection to the account, it does not thereby become a stated account, so 
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as to revive the debt and remove the bar of the statute of limitations.— 
Baas Whawe 66 ahie dis oc. 0 00 os se cwng cticcecesis ccocs sveccccccccce 687 
10. Where an account is placed, together with a number of others, in the 
hands of an attorney for collection, proof that the debtor came several 
times to his effice, and examined the bundle of accounts in which it was 
filed, and made no objection to either the correctnesss or justice of any of 
them, is sufficient to charge him with an acknowledgment of the justness 
of the demand.—McCulloch, Admrx. v. Judd, Sons & Co..............- 703 
11. In a suit upon an account for goods sold and delivered, where the defen- 
dant pleads the statute of limitations of three years, and the plaintiff re- 
plies specially ‘that the account was between merchant and merchant,” 
proof that the plaintiff and defendant were both merchants at the time the 
goods were sold is not, of itself, sufficient to support the replication. ..... 703 
12. An account containing several items of debit against the defendant for 
goods bought, and a single item of credit for cash paid, is not an account 
arising out of “the trade of merchandize between merchant and merchant,” 
within the proviso of the statute of limitations, (Clay’s Digest 328, § 88.) 


MANDAMUS. 

1, Notwithstanding a judgment refusing a discharge, upon an application for 
bail, does conclude the party from again applying, yet it is within the 
sound discretion of the court, after having fully examined the facts and 
cireumstances on the previous application, whether it will retry them up- 
on a renewed application, or repose upon its former judgment; and this 
discretion will not be controlled by mandamus.—Ex Parte Campbell... .. 89 

2. The refusal of the court to grant letters of administration to the sheriff, on 
the application of a party representing himself to be a creditor, is not an 
interlocutory or final order, within the meaning of the act of 1850, (pam- 
phlet Acts 33, § 29,) from which an appeal lies. The party’s remedy is 





1 
So 
2 


by mandamus.—Brennan’s Admr. v. Harris et al. ..........0.00 00000: 185 
3. When a cause is improperly stricken from the docket, mandamus is the 
remedy to procure it to be reinstated —Ex Parte Lowe............-.. 330 


4. A motion to quash an original attachment is addressed to the sound dis- 
cretion of the primary court, and its discretion will not be controlled by 


mandamus from the Appellate Court.—Ex Parte Putnam............. 592 
5. When an amendment is allowed to an original attachment by the primary 
court, mandamus does not lie to vacate the amendment............... 592 


MARRIAGE AND DIVORCE. 
1. A bill for a divorce is not demurrable, because it alleges two distinct 
grounds of divorce.—Morris v. Morris. ...........20eceeeeeeeee seers 168 
2. When a bill alleges that the husband drove his wife out of the house, and 
that he lives in adultery with another woman, the case is within the stat- 
ute, and is equivalent to an allegation that he “abandoned her,” d&e...... 168 
* 3. In application for divorce, when the answer admits the marriage, proof 
that the parties had lived together as man and wife for more than forty 
years, is sufficient evidence of the marriage.............++e+s5eeeee0 168 
4. The presumption of an actual marriage arising from the fact of cohabita- 
tion may be rebutted, by proof of a subsequent permanent separation be- 
tween the two parties, without any apparent cause, and the marriage of 
one of them soon afterwards.— Weatherford v. Weatherford............ 548 
5. Where the parties married in South Carolina, and there resided for sever- 
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al years, and afterwards removed to this State, where the husband per- 

manently settled, the wife’s /egal domicil is in this State, notwithstanding 

she has been forced, by her husband’s cruel treatment, to abandon him, 

and seek the protection of her friends in South Carolina—Harrison & 

Saunders v. Harrison................ 99". sclnscces ovis be deus doula’ 629 
6. No other State has jurisdiction to annul, or materially to impair the mar- 

riage relation between citizens of this State; and having no jurisdiction 

of the subject matter, consent of parties cannot confer it.......... 4 ®. 629 
7. Where the marriage was celebrated in South Carolina, and the husband, 

by his cruel treatment of his wife while domiciled in that State, compelled 

her to abandon him and return to her parents, and afterwards, by promi- 

ses of amendment, persuaded her to return to him, which promises he 

never fulfilled, but removed with her to this State, and by his renewed 

misconduct and ill-treatment again compelled her to abandon him and 

seek the protection of her friends and relatives in South Carolina, where 

she subsequently filed a bill in equity to compel him to make provision for 

herself and her infant child, and to enjoin him from molesting her. Jt was 

held, 


1, That the decree of the Chancery Court in South Carolina, in accordance 
with the prayer of the bill, was but enforcing the duties and obligations of 
the marriage relation, and did not annul or materially impair it. 

. That the condonation, on the part of the wife, of her husband’s past 

transgressions, was rendered inoperative by his subsequent ill-treatment, 

and that she became thereby remitted to her original remedy against 

him. 

That the removal of the parties to this State did not deprive the wife of 

her remedy for past transgressions in the State of South Carolina. 

That the wife’s actual residence in South Carolina entitled her to the 

remedies afforded by the courts of that State, for her personal security, 

and to the provisions usually made by those courts for maintenance con- 

sequent upon the husband’s ill-treatment while domiciled within their 

jurisdiction, provided, the court could acquire jurisdiction over the hus- 
band. 

. That the husband, by answering the bill without objecting to the juris- 
diction of the court, will be held to have waived his right to make the 
objection, and to have conceded to the court the right to proceed...... 629 

8. A decree for maintenance to the wife, rendered by the Court of Chancery 

in South Carolina, where no divorce is by law allowed, to continue until 
the reconciliation of the parties or the death of either one of them, cannot 
be enforced in this State against the husband who has subsequently ob- 
tained a valid decree of divorce in the courts of this State, except for the 
amount due upon the decree at the time the decree of divorce became ef- 
fectual. But as to this amount, the subsequent decree of divorce is no 
estoppel, although the main allegations of the bill upon which the divorce 
is founded are in conflict with the allegations contained in the wife’s bill for 
ee PTE Tee er eee eh ee 629 


MARRIED WOMEN, SEPARATE ESTATES OF. 


1, Under the statute of distribution in this State prior to the passage of the 
acts of 1848 and 1850, an ante-nuptial agreement entered into between 
husband and wife, which stipulated that the wife “shall, during her natu- 
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ral life, have the sole management and control of” the slaves owned by 
her before marriage, “ with the exclusive right to dispose of the same at 
her death,” vests the entire estate in the slaves in the wife for her separate 
use ; and if she die without disposing of them, they go to her administra- 
tor and next of kin, and not to her husband.—Randall, Admr. v. Shrader. 338 
2. In the construction of marriage contracts, the question whether the wife, 
on the death of the husband, takes an absolute estate in the property 
brought by her into the marriage, is entirely one of intention, to be collect- 
ed from the general frame of the instrument; and such intention will pre- 
vail, although contrary to the express words of a particular clause.— 
Saunders v. Saunders’ Adm. .........0ccccccccccccccccccccccccess 710 
3. A marriage contract was executed between S. and his intended wife, M., 
which provided that each party should retain the exclusive interest in all 
property, of whatever kind, owned by him or her respectively, at the time 
of the marriage, or afterwards acquired by purchase, gift, devise, bequest, 
or descent, and disclaim all interest in the property of the other The in- 
strument also contained the following clauses, viz: “And it is here fully 
and expressly intended to be understood, and so agreed, covenanted, and 
sanctioned, that nothing is intended by this instrument, or other contract 
= or understanding, to deprive either the said S. or M. from all and every 
right to have, hold and enjoy all the provisions, benefits, d&ec., of the law, as 
now, or may be hereafter provided or enacted, governing estates, after the 
death of either of the said parties; that the full intent and meaning of this 
instrument is, that, at the death of either said S. or M., this instrument, 
with all its meaning, shall cease to be of any effect, and of no avail, void 
and dead, and the surviving party enjoy all the privileges, rights, and im- 
munities, as though no contract ever existed, or written instrument had 
between them, and nothing is intended to prevent the law from the control, 
management, c&c., as though no contract did ever exist ; and nothing shall 
be so construed as to prevent the subscribing parties from mutually enjoy- 
ing the goods, chattels, or effects of any kind, in the usual common comforts 
and necessities of life, or for the peace, happiness, prosperity and advance- 
ment of the parties and their families. In witness whereof, and intending 
this instrument, with all its meaning, to cease to be of any effect, to be 
void, cancelled, annihilated, and forever cease to be of any meaning, and of 
no effect, at the death of either of the parties, the parties have hereunto set 
their hands,” &e. Jt was held, 
That the wife, upon the death of the husband, took an absolute estate in 
the property brought by her into the marriage. ..............0+000- 710 
4. A will contained the following clause: “I give and bequeath to my 
daughter M., to be held in trust by my executors, for her use during her 
natural life, and then for the heirs of her body forever, the following ne- 
groes, (naming them,) together with their increase. It is my will and de- 
sire, that the labor and increase of the said negroes shall, in no manner 
whatever, be liable for the debts of her present or any future husband.” 
The will also provided, that if the said M. should die “without leaving 
issue,” then the executors should sell the negroes, and divide the proceeds 
among the testator’s heirs at law then living. Held, 
That, as against the personal representative of the husband, the will crea- 
ted a separate estate in the wife, which a court of equity would protect. 
PE SNS Us SEN. Ca vccacccscsccsceccsacecccacccessoce 721 
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5. A court of equity is the proper forum in which a wife should litigate with 
her husband’s personal representative, her right to property which she 
claims against him, as her separate estate under her father’s will and by 
post-nuptial contract with her husband. ..............sceceeseeeees . 721 





MISTAKE. 

1. The Circuit Courts have authority, under the statute of 1824, (Clay’s Di- 
gest 322, § 55,) to amend a judgment at any time within three years after 
its rendition, by the correction of any clerical error or mistake, where 
there is sufficient matter apparent on the record to amend by.—Lee v. 
BD, BONE. 6.6580 since pénsrpardanneseagasteaadaanesakabany 301 

. In assumpsit on a promissory note, a judgment by default having been 
rendered, the clerk of the court made a mistake in computing the interest 
due on the note, and judgment was entered for less than the amount really 
due. The defendant took the case to the Supreme Court, by writ of error, 
at the term next ensuing, but neglected to file the transcript, and the judg- 
ment was affirmed on certificate. Held, 

That the plaintiff in the original judgment is entitled to go into equity to 
have the mistake corrected. (Dargan, C. J. and Chilton, J. dissenting.) 


to 


—Norris, Stodder & Co. v. Cottrell et al. .......ccccccccce cccccce 804 
MORTGAGE. 
1. The possession of the mortgagee under the mortgage before the law 
day is not adverse to the mortgagor—McGuire v. Shelby.......... 456 


2. A mortgagee who is in possession of the mortgaged property before the 

law day under the mortgage, is bound to account to the mortgagor for 

the rents and profits, unless there is a stipulation to the contrary in the 

mortgage — Davie ¥.. Laamiber. . ..o.000c0cccscccccccoecsoccccessosess 561 

And parol evidence cannot be received, to show that by the terms of 

the contract he was to have the possession of the property without ac- 

counting for the rents and profits. ........cccccccecccccccccccseces 561 

4, A mortgagor in possession may hire or lease the mortgaged property, 
and receive the rents and profits, until the mortgagee notifies the lessee 

or hirer not to pay such rents or profits to the mortgagor—-Hutchinson 

Wi, SE 65:5. sdinis cart nase Raastited atte Me eRe tM Raa emaa Ue as 798 

. Notice from the mortgagee to the lessee or hirer, not to pay the rents 

or profits to the mortgagor, intercepts the rents and profits then due 
and unpaid, as well as those which may subsequently accrue, and the 
mortgagee becomes entitled to them..........cccccccccccvcccccces 798 

6. Where a mortgagor of slaves put them into the possession of his son- 
in-law, under the belief that they would be more profitable under his 
control, and for the purpose of enabling himself the more readily to 
pay off the mortgage debt, and with the agreement between them that 
when the debt was paid, they should come to some understanding re- 
specting the value and ownership of the slaves, and the mortgagee was 
apprized of this agreement, and assented to it, he may, after notice to 
the son-in-law, bring assumpsit against him for the services of the 
slaves, notwithstanding he has previously filed a bill of foreclosure, and 
obtained a final decree thereon; Provided, it appears that the son-in-law 
was not made to account for said hire by the bill. ...............005- 798 
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NON-CLAIM, STATUTE OF. 
1, Where the defendants claim the benefit of the statute of non-claim by 
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way of plea, but do not positively deny in their answers the presentation 
of complainant's demand, proof of presentation by one witness is sufficient. 
Pharis et al. v. Leachman, Adm’r. et al............0005 Coeseccecces 
In a suit against an administrator, his admissions of the presentation of 
the demand are sufficient to take the case out of the statute of non-claim, 

although such admissions are made after the lapse of eighteen months from 
the grant of letters of administration... ............0ceceeeeeeeeeees 

Where the suit is in chancery, for the purpose of subjecting to the pay- 
ment of the intestate’s debts, property which is standing in the name of a 
trustee for the benefit of his wife and children, and which is alleged to 
have been purchased by the intestate with his individual means, and 
fraudulently added to the trust estate, the admission by the administra- 
tor of the presentation of the complainant’s demand is evidence, not only 
against the administrator, but also against the cestuis que trust.......... 

A payment on a claim, made by the administrator after the lapse of eight- 
een months from the grant of letcers of administration, is a fact tending to 
establish its due presentation within eighteen months................- 


. The report of insolvency made by the administrator after the lapse of 


eighteen months from the grant of letters, in which he has returned a 
claim as a subsisting debt against the estate, is evidence of its due pre- 
Ns Sanka 6 ddl died ednwaeenmacune pebbcheadnnes dee gN 


NOTICE. 


a. 


2. 


3. 


Whatever is sufficient to put a party upon inquiry, is sufficient to charge 
him with notice; and a want of notice of a fact, resulting from a failure 
to use proper diligence to ascertain it, furnishes no protection to a party. 
McGehee v. Gindrat............0cee0e00- FA ale 5 Oy te ERT 

A debtor, against whom a judgment had been recovered in the name of 

his nominal creditor, for the use of a fictitious person, applied to the at- 
torney of record, who was also the attorney of the real owner of the 
judgment, to know who was the true owner, that he might settle the 
judgment with him. The attorney, acting under the instructions of the 
real owner, refused to disclose his name, but informed the debtor that the 
nominal plaintiff had no right to settle the judgment, and that it had 
been transferred to one of his creditors. The debtor afterwards settled 
the judgment with the nominal plaintiff, and the sheriff returned the ex- 
ecution satisfied. On motion by the plaintiff, to have the return set aside. 
it was held, 

That the defendant could not be charged with implied notice, from the 
vague information communicated by the attorney, on the ground that it 
was sufficient to put him upon the inquiry, since the inquiry, as to the 
real owner, had been made, and had proved futile................+- 

An attorney will be presumed to have read a declaration to which pleas 

are filed in the name of a firm of which he is a partner; and the record of 

the suit in which such proceedings were had, is admissible evidence in a 

subsequent suit against the attorney, to prove actual notice to him of the 

plaintiff’s title, as set out in said declaration—Parsons v. Boyd......... 


4. When the record shows that the plaintiff in the judgment, on which the 


execution issued which was sought to be superseded, was a party to the 


proceedings had upon the supersedeas, it cannot be assigned for error, 
that he had no notice of the proceedings—Br. Bank Mobile v. Coleman. . 
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5. The notary who protests a bill of exchange, is authorized to give notice of 
its non-payment; and such notice may be given by mail, although the 
actual holder and the party to be charged reside in the same place— 
Green TDR. 6 iis ois vic ives cbiek e805 ces REA oe 0 SETH os He 822 
6. When the Orphan’s Court has acquired jurisdiction of the settlement of 
an estate, by the report of insolvency, personal notice of the subsequent 
proceedings to the administrator, is unnecessary ; he is considered the act- 
or, and is held to notice of all subsequent proceedings.—Watts et al. v. 
Gayde & Bower Gh. oo os ccc ccsscccseccvcstesedcvssedevcvcesece 817 


PARENT AND CHILD. 


1. Filiation may be established, at common law, by a satisfactory combina- 
tion of facts indicating the connection of parent and child between an indi- 
vidual and the family to which he claims to belong ; and the principal of 
these facts are, that he has always borne the name of the person whom he 
claims as his father; that the father has treated him as his child, and in 
that character has provided for his education, his maintenance, and his 
establishment; that he has been uniformly received as such in society ; 
and that he has been acknowledged as such by the family.— W eatherford 
v. Weatherford 





PARTNERSHIP. 
1, A creditor may sue one or all of the members of a firm, on a debt con- 


tracted in the firm name, and may declare on the demand as the individual 
liability of the partner or partners sued—McCulloch, Adm’r, v. Judd Sons 


ro 


Under the statute of this State (Clay’s Digest 324 § 67) a creditor may 
proceed to judgment against the personal representative of a deceased 
partner, and have execution against him for his recovery, provided, he 
makes the affidavit required by the statute; or he may proceed to judg- 
ment, without making the affidavit, but cannot have execution until he has 
sued the surviving partners to insolvency............cceceeeccceeees 703 
3. The law will not, in the absence of an express stipulation between the 
parties, compel one partner to pay interest to his co-partners on the amount 
by which their capital exceeds his—Desha & Sheppard y. Smith........ 747 
4. But partners may enter into such stipulations respecting the division of the 
profits, or the advantages which each is to derive therefrom, as they may 
see fit, unless their pretended contract is a mere device or cover for usury ; 
and auch contract, being legal, would form the rule by which the rights of 
each, in the settlement of their joint affairs, would be ascertained and ad- 


5. The books of a firm, to which all the partners have had free access, are 
evidence for and against each partner, in setting the partnership accounts ; 
and the entries therein must be considered at least prima facie correct... 747 

6. When the partnership accounts have been made out and settled after full 
deliberation, it requires clear and convincing proof of error, and further 
that this error was unknown at the time of the settlement to the party 
complaining, to induce a court of equity to open the account.......... 747 

4, If the evidence leaves the mind in doubt whether there is error or not, the 
court must decide against the existence of error, the burthen of proof 
resting upon him who complains of errors in a stated account......... 747 
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PLEADING AND PRACTICE AT LAW. 

1, The sureties on a forfeited recognizance cannot, by a demurrer to the 
scire facias, test the legal sufficiency of the indictment against their prin- 
cipal. A demurrer to the seire facias can reach no further than the recog- 
nizance on which the judgment nisi is founded— Williams, Tucker et al. 





2. When the time of he conndalonet the offence charged is averred in an 
indictment under a videlicet, the prosecutor is not held to proof of it as 
laid; but he may prove that the offence was committed at any time before 
the finding of the indictment within the period prescribed as a bar—Me- 
BE TO IIR oo os os csi cccccccccskdccssocdcccertecccssocces 

8. As a general rule, when an indictment is defective on demurrer, advantage 
may also be taken of the defect on motion in arrest of judgment.—Fran- 
eas oss a sea eee es Weed ed Te cee ccese 

4. In debt on a prison bounds bond assigning breaches, it is a good plea that 
the prisoner, within sixty days from the date of said bond, surrendered him- 
self to the jailor, without having committed any escape in the meantime. 
Thea Vz TOGO. 5.5. ccc ccc cc ccc cece csccccccccccccccccece 

5. When the defendant contests only a part of the plaintiff’s demand, and 
asks a continuance of the cause, the court may require a confession of 
judgment for the sum admitted to be due, and grant a continuance as to the 
residue.—Gowen & Co. et al. v. JomeS.......0. cece eeeeeeeeeeeeccees 

6. If execution issues for the amount of the judgment confessed, and it is sat- 
isfied by the defendant, he cannot move to strike the case from the docket, 
nor take advantage of the payment by pleading a former recovery puis 
darrein continuance... .....ccccececececcee Fiacieseut eae wessceaens 

7. A demurrer to a declaration cannot properly be said to be a plea to the 
merits, except in cases where a judgment on the demurrer in favor of the 
defendant would be a bar to a subsequent suit on the same cause of action ; 
and this can never be the case where the declaration is defective only for 
the want of some necessary averment.—Quarles v. Waldron and Wife... 

8. In assumpsit by husband and wife jointly, for the use of the wife, when 

the declaration does not aver that the promise was made to the wife dum 

sola, nor that she was in any way the meritorious cause of action, it is de- 
murrable ; but if judgment is rendered by default against the defendant, 
and afterwards set aside on condition that he shall plead to the merits, the 
condition is not complied with by filing a demurrer, and assigning as 
cause of demurrer the want of such necessary averments in the declara- 

GU a Covet Sec kicccetdecdenccnsccesedtn sd sdsdbbccccdsscoecsecs 

A motion to enter satisfaction of a judgment and a petition for a superse- 

deas are substitutes for the ancient writs of audita querela; and conse- 

quently, all issues of fact and matters in pais must be tried in the same 
manner as if the proceeding had been commenced by that writ.—Bruce, 
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10. On the trial of a motion to enter satisfaction of a Sulesnanhs the plaintiff 
has the right to demand a trial by jury, and to cross-examine all witnesses 


whose testimony is offered against him to prove the fact of payment... .. 219 


11. Where several persons join as plaintiffs in an action of assumpsit, and the 
plea is non assumpsit, evidence tending to show that the plaintiffs have a 
right to sue jointly, should not be excluded from the jury.—Kirkley y. Se- 


garetal..........06. e clside 0% ode eee 
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12. When assumpsit is brought in the Cireuit Court fora sum exceeding 
Jifty dollars, it is not error to allow testimony to go to the jury proving 
an indebtedness of less than fifty dollars ; nor is it erroneous for the court 
to charge the jury, that if they believe such proof, they can find for the 


13. In such a case, if the jury return a verdict for a less sum than fifty dollars, 
the plaintiff, on making the affidavit required by the statute, (Clay’s Di- 
gest, 325, § '75,) will be entitled to judgment for the amount of the ver- 
GD CBr. 0.0 6.06.0 5:0:0:0 nencanscrndunrn ancsisieceacenmecnsameent 

14, In appeal cases the defendant may waive all objections to the mode in 
which he is brought into court, and submit the case, although involving 
more than fifty dollars, to the decision of the Circuit Court, which, by 
virtue of its general jurisdiction over the amount can determine it.— 
Vay 6. Tes 0.4 0000090900000 00 insnnnnestesgphenietitions 

15. And by failing to plead in abatement in the Circuit Court, the want of 
jurisdiction before the justice, the defendant waives all objection on that 


16. On a motion to set aside a sale made under execution by a constable, to 
which the purchaser at the sale and the constable are made defendants, it 
is not a good plea that the plaintiff in the motion had brought an action of 
trespass i in the Circuit Court against the constable, for levying on and sell- 
ing the property, and had recovered a judgment against him.—Staunton v. 
IIE A I 5. side sgh castes sina e h cect igp ng acto ac ae 

17. When a nonsuit is taken which is afterwards, on a subsequent day of the 
term, set aside “on the payment of all the costs of suit,” and the costs are 
not paid until after the adjournment of court, the cause cannot be stricken 
from the docket on motion—Parker vy. Doe ex dem. Burgen & Pearsall... 

18, In assumpsit against husband and wife, on a note executed by the wife 
dum sola, two writs having been issued, but only one served on each de- 
fendant in different counties, it is not error to refuse a motion to quash the 
writs, on the ground that there was no endorsement showing that they 
were for one and the same cause of action. Such objections must be 
pleaded in abatement, if the defendant wishes to avail himself of his right 
to review the decision of the court below.—Johnson & Wife vy. King..... 

19. Where a sheriff, having sold property under sundry executions, applies to 
the court out of which they issued, for directions how to appropriate the 
money, and several of the plaintiffs in execution except to the ruling of 
the court on such application, but one writ of error is allowable, to which 
all must be made parties.—Br. Bank, Decatur v. McCollum............ 

20. When a new trial is granted to the defendant “on the payment of all the 
costs of suit,” the order is not an absolute, but a conditional grant of a 
new trial, and its effect is to keep the cause in court sub judice until the 
eek feta et PE EA is ois Sth Kctnic Nh ceed seeds bendaaseee 

21. And if the costs are paid during vacation, or before the cause is called up 
for action by the court at the next succeeding term, the condition is com- 
plied with, and the effect of sucha payment is to place the cause on the 
i II insists itsaiits sine Shes global: aul Ac taiasah nial atead apie aie 

22, When a cause is improperly stricken from the docket, mandamus is the 
remedy to procure it to be reinstated............sseeeeececececeesees 

28. A declaration, which unites a count against the defendant as administra- 
tor de bonis non with a count against him individually, is demurrable for 
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’ misjoinder of counts ; and the objection may be taken on general demurrer 
to the whole declaration —Godbold v. Roberts, Adm’r................+. 354 
~ 24, Ina declaration on a Written agreement containing several distinct stipula- 
tions to be performed by the defendant, some of which have been perform- 
ed, it is not necessary that the breach assigned should negative the per- 
formance of the defendant’s contract in toto, but it will be sufficient if it 
avers non-performance in any one particular, and shows that the plaintiff 
has a good cause of action —Montgomery Manufacturing Co. v. Thomas. . 473 
25. When the declaration assigns a sufficient breach, and shows a good cause 
of action, unnecessary averments, which are added by way of inducing 
special damages, are mere surplusage, and furnish no ground for demurrer. 473 
26. When the declaration contains only the common counts, and the statute 
of limitations of three years is pleaded as a bar, the plea is bad unless it 
avers that the plaintiff's demand is for an open account ; and this, though 
the statute is pleaded “in short by consent.”—Brooks v. McFarland... .. . 483 
27. When a cause is submitted upon an agreed statement of facts, the court 
can only decide the questions of law arising upon those facts, and it will 
not infer the existence of other facts from those which are admitted —Bott 
V. McCoy & Johnson... .. 0... 2. cccccccccccccccccccccccscsccssscses 578 
~ 28, When the judge is substituted for the jury, by consent of parties, his de- 
cisions upon questions of fact will not be revised by the Appellate Court.. 578 
29. When a cause is withdrawn from the docket, and leave given at the same 
time to reinstate it, but the cause is not reinstated and no steps are taken in 
regard to it until after the lapse of two years, the cause is discontinued, 
and cannot then be reinstated.—Griffin et al. v. Osbourne & Co.......... 595 





PRINCIPAL AND SURETY. 

1, When an execution, which has been levied on property of the principal 
debtor sufficient to satisfy it, is returned by order of the plaintiff, and the 
property released, the surety is discharged—State Bank v. Edwards & 
We cdbdawia cnet ccdectccccccoseceseecscccssscesenecctecsecs 512 

2. A security who has paid off a joint judgment, obtained by their common 
creditor against himself and his co-surety and their principal, is not enti- 
tled to a summary judgment on motion against his co-surety, either under 
the act of 1821 or that of 1839.—Nation v. Roberts................... 544 

3. The acts of 1821 and 1839, (Clay’s Digest 531, 533,) which give summary 
judgments in certain cases against securities, are in derogation of the com- 
mon law, and must be so construed as not to embrace cases which are not 
within their legitimate meaning.. ............cccccccccccccccccccees 544 


PROBATE, COURT OF. 


1. The action of the Court of Probate on a writ of habeas corpus, cannot be 
reviewed in the Appellate Court on a writ of error—Wilkinson v. Mur- 


PRY . ccccccccccccccscces Soebesvesercessecsovciossessecccossos 104 
2. Aclaim against an estate regularly declared insolvent, which has been filed 

in due time with the clerk, having been taken from the office for a special 

purpose with the permission of the Judge of Probate, and not having been 

returned through inadvertence, does not lose its place as a claim filed in 

time, because it cannot be found in the office on the last day allowed by 

law for filing written objections to claims which had been filed against the 

estate—Roes (Creditor) v. Ross (Administrator.)......... eccceseesoes 104 
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3. In contests under the statute (Clay’s Dig. 194.) between the creditors of 
an insolvent estate, it is a proper practice for the creditor, against whose 
claim an objection in writing has been filed, to declate upon it, as in a 
suit at common law, against the administrator de bonis non (defending in 
behalf of the objecting creditor), as defendant; and the declaration is not 
demurrable because the creditor, as plaintiff, declares against himself, as 
administrator de bonis non, as defendant. ..........0c cece eeercecces 105 

4, The Court of Probate has not jurisdiction to compel an administrator to 

convey his intestate’s interest in certain lands, which were sold by a firm 

in which the intestate was a partner, unless the intestate had entered into 

“bond or obligation to make title thereto.’— Wilkerson, Adm’r. vy. Vinson, 181 

The husband is a necessary party to the settlement of an estate, of which 

his wife is a distributee, had in the Court of Probate since the passage of 

the acts of 1848 and 1850, “securing to married women their separate 

estates.”—Smith and Wife et al. v. Hooper, Executor................. 245 

6. Therefore, an irregular final decree of settlement and distribution, had in 

the Court of Probate by consent of all the distributees of the estate, to 

which the husband was not a party, will be reversed on a writ of error 

sued out by the husband and wife for the use of the wife in the name of all 

the distributees, although the wife appeared on the settlement by attor- 

hey in fact, and consented to all the proceedings. ..............000005 245 

A paper purporting to be a decree on the final settlement of an estate, 
signed by the Judge of the Orphans’ Court and filed among the papers of 

the cause, with the endorsement thereon, “ Decree in Est. of J. H. deceas- 

ed, filed 2d Monday, April, 1847,” also signed by the judge, is not the 

judgment of the court until entered of reeord—Hall v. Hudson, Adm’r.... 284 

. The Judge of Probate is not entitled to any fee for “ certificates of filing 

bond for costs,” nor for “ filing depositions, and certificates of filing the 

ene. —Ripines v. MeO. 05.00 cc cccccccccstossscedenwetes seues's 847 

A paper, purporting to be a final decree, ascertaining the amount in the 
hands of the administrator, and the share of each distributee of the estate, 
signed by the judge of the Orphans’ Court, and filed among the papers of 

the cause, is insufficient to authorize the rendition of a decree at a subse- 

quent term, nunc pro tunc, when it does not appear that it was ever re- 

corded or entered on the minutes of the court, or that any note or mem- 
orandum of any final deeree had been made in any book of the office,— 

PES: SION 6 50:6 50 50 nn hp oa ecccenanea pies ac eunguaiess coeee. 364 

10. In revising a decree of the Court of Probate, it is competent for the Ap- 
pellate Court to declare the proceedings regular to a certain point, and to 
reverse from the point where the first irregularity or error commenced. 
Jones. Adm’r. v. Dyer and Wife ..........-2+205- ee atiedsadeue oot 

11. But when a decree is generally reversed and remanded, the effect of the 
judgment of reversal is to vacate the decree in toto, and the parties affect- 
ed by it then stand in precisely the same position as if it had never been 
Se re ee cane 6gnlas acoder dais oe 878 

12. Therefore, when a decree of the Court of Probate, rendered on the final 
settlement of an administrator's accounts, is generally reversed and re- 
manded by the Appellate Court. the administrator may introduce addi- 
tional evidence, on another settlement, to discharge himself of an item 
with which he was charged on the former settlement, and with which 
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the Appellate Court held he was properly chargeable on the evidence 
then before the court. .........cceece cece cece eee e eee eeeeeeeens 373 
18. When the record shows that there were minor heirs, it should also 
show that they were represented on the final settlement by a guardian, 
or guardian ad litem ; and if it does not, the decree will be reversed on 
error.—Clack’s Heirs v. Clack’s Admr’s............ceeeeeeseeeceees 461 
14. The settlement of an administrator, which has been commenced in the 
Orphans’ Court, may be withdrawn from that tribunal, and taken into a 
Court of Chancery, whenever the powers of the former court are inade- 
quate to the exigency, and cannot afford a sufficient remedy.—Pharis 
o aie. Lenchanam, Adan’. Bab. «oo 2... ccc ccccccccccccccccccccvens 662 
15. Where a bill is filed by a creditor to pursue certain real and personal 
property, which is standing in the name of a trustee for the wife and 
children of the debtor, and which the bill alleges was fraudulent,y added 
to their estate by the debtor, and the debtor's estate has been reported 
insolvent, chancery may take jurisdiction of the case, and withdraw the 
administration from the Court of Probate. .............. 0. cece ee eens 662 
16. A legatee cannot proceed in the Court of Probate against an executor to 
recover a legacy, before the expiration of eighteen months from the grant- 
ing of letters testamentary.~-—Horton, Ex’r. v. Averett............000 719 
17. A judgment rendered by the Court of Probate against an executor, in fa- 
vor of the legatee, before a final settlement of the estate by the executor, 
| eT TPCT TET TTT ETC ELE CL eLT LET TeT TTT eeee eee eeee 719 
18. When a devisee’s undivided interest in real estate is sold under execu- 
tion at law against him, and the land is afterwards sold under an order 
of the Court of Probate, for the purpose of distribution, the purchaser at 
the sheriff’s sale of the devisee’s undivided interest, cannot petition the 
Court of Probate for a distribution of the proceeds of sale, under the stat- 
ute which allows devisees, legatees and distributees to have a distribution 
of the estate after the lapse of eighteen months, (Clay’s Digest, 196, $$ 
28, 24,) (Dargan, C.J., and Ligon, J., dissenting.\—Smith & Loveless, 
Ty Falie b 0 id 0 00 bbs n.cbin's 60 cbscgbcotinesecdotecéecseces 


REDEMPTION OF LANDS. 


1, A judgment creditor may redeem lands sold under a decree of foreclo- 
sure, before the sale is confirmed, when the purchaser has paid the price 
and received a deed from the register—Jones & Blair v. Burden. ....... 382 

2. A purchaser who would prevent a redemption of the lands by a judgment 
creditor, by crediting the debtor with the amount proposed to be advanced, 
must aleo be a judgment creditor. ......cccccecccceccsccccsccccccces 382 

3. The death of the judgment debtor after the sale under decree, does not 
affect the judgment creditor’s right to redeem, although the lien of his 
judgment may be thereby lost... ......... cc cccccccccccecccecceeees 382 


RENT. 

1. In assumpsit for the use and occupation of lands for two years, it is not 
error for the court to refuse to dismiss the suit, either of its own motion, or 
at the instance of the defendant, upon the plaintiff’s statement that he had 
never claimed but for one year’s occupation, and that the suit was brought 
at the instance, and for the benefit, of another person, who had indemnified 
him against the costs—Smith v. Wooding...............seeeeeeeess 824 
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2. Nor is it error to refuse to permit such voluntary statement to be proven 








3. When a vendee enters into the possession of land under a parol contract of 
purchase, by the terms of which he was to pay “$500 down, and $500 
twelve months afterwards,” and he entirely fails to pay the purchase mo- 
ney, and, after remaining in possession for more than twelve months, aban- 
dons the land, the vendor, if he is in no fault, may recover in assumpsit, 
for the use and occupation, the value of the land during the time the ven- 

CO TEE 60 4:0 05 tv:sin rhcctutintntgerd bie ehis sees 324 
4, An execution, which is levied on a crop of cotton after it has been removed 
from the rented premises on which it was raised, and stored in a ware- 
house by the tenant, is entitled to preference over an attachment subse- 
quently levied on it at the suit of the landlord for the rent of the premises, 
the former levy being made in ignorance of the landlord’s lien, both on the 
part of the sheriff and the execution ereditor.—Governor v. Davis....... 366 
In an action on a promissory note which purports on its face to have been 
given “for the rent of land,” the defendant cannot introduce parol proof to 
show that the payee also agreed to repair the fencing around the land, and 
that he failed to do so, in consequence of which failure defendant’s crop 
was damaged by the breaking in of stock.—Evans v. Bell............. 509 
The plaintiff cannot recover under the common counts, in assumpsit for 
use and occupation, when the proof shows that there was a special agree- 
ment between the parties, by the terms of which the plaintiff was to re- 
ceive a specified quantity of lumber for the rent of the premises, and it is 
not shown that by the agreement any value in money was placed on the 
Damniien. Ch V. GORGE. 5. 5 s0e ce cccecvecnesscesinces sesencoucses 81] 
The statute of this State (Clay’s Digest 505, $ 1) does not embrace those 
contracts for rent which contain a reservation of rent to be paid in specific 
articles, the value of which is not ascertained by the agreement of the 
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SCIRE FACIAS. 
1. The sureties on a forfeited recognizance cannot, by a demurrer to the 


scire facias, test the legal sufficiency of the indictment against their prin- 

cipal. A demurrer to the scire facias can reach no further than the re- 

cognizance on which the judgment nisi is founded.— Williams, Tucker, et 

ee ge | eee err eee eet er rrr rrr TT -- 63 
2, When a suit is pending in one county, and a summons of garnishment aris- 

ing out of it is sued out and sent to another county, and is returned executed 

by the sheriff of the latter county, and a judgment nisi is afterwards taken 

against the garnishee for failing to appear and answer, to authorize a judg- 

ment against such garnishee the writ of scire facias, issuing on the judgment 

nisi, must be sent to the county in which the garnishment was served, or 

in which the garnishee resides, and be returned by the sheriff of that county. 

Morrie v. Basel... .csccccccccccccccccoscccccccsecescesee coccce SBT 


SET-OFF. 

1, When asuit is brought against husband and wife on a note executed by 
the wife dum sola, the husband may set-off one-half "of the amount paid by 
him before suit brought on a judgment which was recovered against the 
wife dum sola and the plaintiff, on a note executed by them jointly.— 
Johnson & Wife v. King....... és. codbbcecdeeouns 6oss5 sane 
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2. But he cannot set-off such a payinent made by him after the institution of 


8. Therefore, where two such judgments were recovered, one of which was 
paid by the husband before, and the other after the institution of the suit, 
a charge that he was entitled «to set-off one-half of the amount paid by him 
on said judgments,” is properly refused. ..............0eeeeeeeeeees 


SHERIFFS. 

1. The payment, by the sheriff, of a judgment recovered against himself, for 
his failure to make the money on an execution, is not a satisfaction of the 
original judgment, unless the defendant adopts the payment, and insists 
upon it as a satisfaction of the judgment against himself—Poe, Sheriff, v. 
PN Gade pececcsstascccnnccescescnse shesdesscscceseesiones 

2, If the sheriff pays off and discharges the judgment against himself, and 
the surety on the forthcoming bond insists on such payment as a satisfac- 
tion of the judgment on which he has become liable by reason of the for- 
feiture of the bond, he thereby becomes liable to the sheriff for money paid 
Fe ot 0189 09:40:05500000 concen seeresnccssessesiosasesecens 

8. The release by the plaintiff of his own property, which had been levied 
on as the property of the defendant in execution, does not discharge the 
sheriff from liability, for not making the money out of property which 
really belonged to the defendant. ..........0.cceeeeeeeeeeccereeees 

4. Nor can the sheriff claim to be discharged from liability, because the 
plaintiff releases a levy on property to which a claim is interposed by a 
third person, and bond given to try the right of property according to 
CP Re os cn cc cncccvccccccncccescccncccsccccncscoccoscccece 

5. A sheriff is not entitled to any fee for “entering and returning notices,” 


nor for “entering subpoenas.”—Rainer v. McElroy................... é 


6. A party injured by the sheriff’s false return on a writ of capias ad re- 
spondendum, his his remely against the sheriff. Or, if the writ be re- 
turned, “executed,” when in fact it was not, and judgment by default 
goes againsi the defendant on a claim to which he has a good defence, 
chancery will afford relief—Martin v. Barney..............00000000 
7. When a motion is made by the plaintiffs in a judgment to have certain 
moneys in the hands of the sheriff applied to the satisfaction of their judg- 
ment, which motion is entertained by the court and decided against them, 
the matter becomes res adjudicata, and the action of the court is conclu- 
sive until reversed, or otherwise set aside; and the plaintiffs cannot bring 
assumpsit against the sheriff for the money.—Langdon et al vy. Raiford. . 


SLANDER. 

1. When “not guilty,” and “ justification.” are pleaded to an action of slander, 
the latter plea does not amount to an admission of record of the speaking of 
the words charged. The statute (Clay’s Digest, 332, § 109) confers upon 
the defendant the right to plead as many matters as he may think neces- 
sary to his defence.— Wright v. Lindsay.............e.eeeeeeeeeees 

2. In an action of slander for words spoken, charging the plaintiff with steal- 
ing, if the words are proved to have been spoken in relation to a transac- 
tion which would not amount to a charge of larceny, such proof will pro- 
tect the defendant from all legal consequences, except those resulting from 
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SUMMARY JUDGMENTS. 

1, An accommodation endorser of a bill of exchange is not entitled to a sum- 
mary judgment, on motion against his principal, under the act of 1821, 
(Clay’s Digest, 331, § 3.)}—Stodder, Ex’r. v. Cardwell.............. aan 

2. When two persons sign their name to a blank form at the bottom of a writ 
acknowledging themselves security for the costs of suit, their contract is 
joint only, and not joint and several either at common law or under the 
statute of this State-—Boswell v. Morton...........ceeeceeeeseecees 

3. But when suit is instituted against one of them on their joint contract, he 
can only take advantage of the non-joinder of the other by plea in abate- 
MODE 6 6.6508 ccc ce cs0ses0r sc0csit esse cesses osensseseccceesoness 

4, And when a motion is made for a summary judgment against one for the 
costs of the suit, and he does not interpose any objection on account of the 
non-joinder of the other, as a defence, he will be held to have waived it.. 

5. A motion for a summary judgment against a security for the costs of suit 
may be made before the costs are taxed; and it is sufficiently certain by 
showing, that it is for cost, without setting out the amount or items of cost 

6. A security who has paid off a joint judgment, obtained by their common 

ereditor against himself and his co-surety and their principal, is not entitled 

to asummary judgment on motion against his co-surety, either under the 
act of 1821 or that of 1839.—Nation v. Roberts............eeeeeceees 

. The acts of 1821 and 1839, (Clay’s Digest, 531, 533,) which give sum- 

mary judgments in certain cases against securities, are in derogation of 
the common law, and must be so construed as not to embrace cases which 
are not within their legitimate meaning. .........0cceeeeeeeeceeeeees 


SUPERSEDEAS. 

1, When the record shows that the. plaintiff in the judgment, on which the 
execution issued which was sought to be superseded, was a party to the 
proceedings had upon the supersedeas, it cannot be assigned for error, 
that he had no notice of the proceedings——Br. Bank Mobile v. Coleman. . 

2. When an issue is formed on the facts set forth in a petition for a super- 
sedeas of an execution, it may properly be submitted to a jury for decision. 

3. When an accommodation endorser of a note, on which judgment is recov- 
ered against him, files his petition for a supersedeas of an execution issued 
thereon, alleging satisfaction of the judgment, and issue is taken upon the 
facts set forth in the petition, the party, for whose accommodation he en- 
dorsed the note, may be rendered a competent witness for the petitioner 
by the execution of a release to him by the latter previous to the trial; 
and it is no objection to the release that it was delivered to the witness by 
the petitioner’s attorney, when it is shown, that after its delivery, the pe- 
titioner acknowledged that he had released the witness.............+.- 

4. The proceeding by petition and supersedeas is not strictly a proceeding at 
common law, but it may properly be regarded as a substitute for a bill in 
equity, when the matter of discharge set forth in the petition does not ap- 
pear in the record; when, therefore, the matter relied on by the petitioner 
would form a good equitable satisfaction of the judgment, which the exe- 
cution is used to enforce, it may be inquired into in this way, and the execu- 
tem marpotualiy anparanded, «oo «100000 ccccecessconccocensevaspnces 

5. A petition for a supersedeas of an execution may be verified by the oath 
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6. A motion to enter satisfaction of a judgment and a petition for a superse- 
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deas are substitutes for the paren writs of audita querela ; and conse- TE 


quently, all issues of fact and matters in pais must be tried in the same 
manner as if the proceeding had been commenced by that writ.—Bruce, 
PE EL L Ate aE 2s co echi cdidecd Oda bo ck'h cbt sadnctbeectes 
7. On the trial of a motion to enter satisfaction of a juilgueent, the plaintiff 
has the right to demand a trial by jury, and to er~ss-examine all witnesses 
whose testimony is offered against him to prove the fact of payment... .. 
8. A petition for a supersedeas which alleges that the judgment “is satisfied,” 
on which the execution issued which the party secks to quash, is sufficient 
in law on demurrer.—Rice, Ex’r, v. Dillahunty..................-005 


TRESPASS. 

1. To maintain trespass, the plaintiff must show in himself either actual pos- 
session or the immediate right of possession at the time of the tortious 
ey POU bois cc cece dics ecidscoctesesccceccsccees 

2. If the owner has neither the actual possession, nor the immediate right of 
possession at the time of the tortious taking, his remedy is case or trover. 

3. If the original taking was not a trespass as against the plaintiff, the subse- 
quent conversion of the property by the defendant will not make him a 
GS OY OO, ood adc adlens dads Sects csecccrcctovescecce 

4, When justification and the general issue are pleaded to an action of tres- 
pass, the plaintiff must show his actual possession, or immediate right of 


5. In trespass against the sheriff for attaching plaintiff's goods as the prop- 
erty of his vendor, the vendor is a competent witness for the plaintiff to 
prove the fairness of the sale to him—Zackowski v. Jones............ 

6. The sale, by an officer, of the entire property in goods owned by two 
jointly, under an execution against one of them, is an abuse of his legal 
authority, which renders him liable as a trespasser ab initio............ 

7. Andif the wrong doer has sold the property, and received the money, the 
owner may waive the tort, and bring assumpsit for the money.......... 

8. When two persons jointly commit a trespass, the injured party may sue 
them severally ; yet he can have but one satisfaction, and when separate 
judgments are recovered he must elect on which recovery he will seek it. 
BE FeO. 5 5 aie cis eccndsennecscoccccesentcccccsecoecoces 

9. A plea setting forth a former recovery against a co-trespasser, and a vol- 
untary payment of the damages and cost to the clerk in open court, by the 
defendant in that judgment, without averring that the plaintiff accepted 
such payment in satisfaction of his recovery, is bad on demurrer........ 

10. When the injured party has severally sued two or more joint trespassers, 
and recovered separate judgments against them, his right to elect de melio- 
ribus damnis is not determined, until he sues out execution, or accepts sat- 
isfaction of one of the judgments... ........cccccscccccccccccccess 

11, The “right to dig and carry away ore,” from the mine of another, is an 
incorporeal hereditament, or easement; and any contract for the sale of 
such a right, to be binding in law, under the statute of frauds, must be in 
writing. —Riddle v. Brown etal. ..........c.cccccccecccscccccceees 

12. A verbal contract, conferring such a right, though not binding under the 
statute of frauds, will nevertheless operate as a verbal license, and, while 
unrevoked, will protect the person to whom it was given, from trespass 
quare clausum fregit, for digging ore, and vest in him the property in the 
ore that is actually dug under it... ..... 0.0... eceeeeeeeceeeeeeeees 
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13. But such a verbal license is revocable, at the pleasure of the party by 
whom it is given; it is, moreover, personal, and not assignable.......... 412 
14. Such a verbal license, given by A to B, and by B afterwards transferred 
to C, will not justify C in entering by force the enclosure of A, in which 
the bank or mine of ore is situated, A being at the time the owner of the 
freehold, and warning C not to attempt to enter. C, in such a case, be- 
comes himself a trespasser, and he may be repelled by A, with all the 
force necessary to protect his possession. ..........0.eeeeeeseeeerecs 412 
15. One who enters into the possession of unoccupied lands without any claim 
of right or title, and for the purpose of keeping the true owner out of pos- 
session, is a trespasser—McCall’s Adm’r v. Capehart «& Harbin......... 521 





TRESPASS TO TRY TITLES. 
1, When the Government of the United States has made an appropriation of 
land to an Indian reservee. under the treaty with the Creek tribe of Indi- 
ans of 24th March, 1832, a patent subsequently issued by the Government 
cannot defeat the prior right of the Indian or his legal vendee.—Stephens 
Va WOMB OOE 5 oon cc ccvccccccccccesecconcnesesccanscescesonsess 275 
. But although the patent in such case may be void, on account of the pre- 
vious appropriation of the same land to an Indian reservee, yet the fact of 
the previous appropriation cannot be proved by the bare recitals in another 
patent subsequently issued, so as to enable the junior grantee to recover 
I TD Ses ss sa iiieikccaxec nous am pus nba eene cama eces 275 
3. In trespass to try titles, where the plaintiff claims under patent from the 
United States Government to himself as the legal vendee of an Indian 
reservee under the treaty of March 24, 1832, and the defendant claims 
under an older patent from the Government, the plaintiff must prove the 
location of the Indian reservee, as well as that he succeeded to the rights 
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TRIAL OF THE RIGHT OF PROPERTY. 
i. A cestui que trust of personal property cannot interpose a claim under our 
statute to try the right of property.--King & Co. v. Hill.............++ 133 
2. The act of 1845, which renders the defendant in execution an incompetent 
witness on the trial of the right of property, is in derogation of the com- 
mon law, and extends only to claim suits under the statute—Zackowski 
Vo POM. cc cecccccccvcccccccccevcccescccsestoscseccoscesossess 189 
On a trial of the right of property in slaves between the plaintiff in exe- 
cution and the minor children of the defendant, the claimants cannot prove 
that it was a matter of public notoriety in the neighborhood, that defen- 
dant disclaimed all interest in, 2ad ownership over, the slaves——McCoy v. 
GS 6006 6b occas ccusestheened eee Gadeseas Chuan niaaeeeeetaats 502 


TROVER. 

1, A sale of the entire property in a chattel, by one tenant in common, is a 
conversion, for which trover may be maintained by his co-tenant.—Smith v. 
be PTT ee ee ee 212 
A voluntary purchaser from an executor de son tort, when sued in trover 

by the rightful administrator, cannot show, in mitigation of damages, that 
since his purchase, the executor de son tort has paid debts which the ad- 
ministrator was bound to pay in due course of administration.—Carpenter 

Vi Goleg; Ailes. 666s ce ctinweengave er re Ter 587 
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8. Whether under our statutes, the executor de son tort, when sued in trover 
by the rightful administrator, can show such payments in mitigation of 


4. In trover, the measure of damages is the value of the goods at the time 
of the conversion, or at any time subsequent thereto and before the trial, 
with interest on such value—Ewing v. Blount...............+..0000 

5. But this rule only applies when the property has not been regained by the 
owner. If the plaintiff has regained the possession, he is only entitled to 
recover damages equal in value to the use or service of the goods, and also 
compensation for any injury done to them ; and if he is put to necessary and 
reasonable expense in regaining the possession, (otherwise than by suit at 
law,) he may recover such expenses from the wrong-doer. 

[Ligon, J., dissenting, held, that if the plaintiff regains the possession pend- 
ing the suit, and its value when so regained equals its value at the time of 
conversion, or at any time between its conversion and return, then the de- 
fendant is entitled to an abatement of the damages to the extent of this 
value, and that judgment should only go for the interest.].............. 


TRUSTEES AND CESTUIS QUE TRUST. 


1. The statute of this State which abolishes the right of survivorship be- 
tween joint tenants, (Clay’s Digest 169,) applies only to those who hold 
the absolute property in their own right, and not to those who hold as 


trustees merely, or in autre droit—Parsons v. Boyd. ............0505 
2. If a power coupled with a trust be given to two or more, it may be execu- 
En noscccospeapecsedwvsvesecsscccecesss 


3. When personal property is conveyed by deed of trust to two trustees, 
with power to sell and pay the debts intended to be secured, the survivor 
of the trustees has the entire legal title to the property, and may maintain 


TE SIRI a osc cticcccccdssacscdscccevescsencsccecesss 
4. A cestui que trust of personal property cannot interpose a claim under our 
statute to try the right of property —King & Co. v. Hill............... 


5. Although the trustee’s estate, after his death, is responsible to the cestuis 
que trust for the trust funds received by him, yet no lien accrues in their 
favor upon property purchased by him during his life, when no portion of 
the trust fund can be traced into such purehase.—Pharis et al. vy. Leachman, 
ERGs casccaciccccccesccsiccscsccesscnsesescesnccccocoses 

6. Where slaves are bequeathed to a married woman and her children, and 
the will provides that the slaves shall be placed in the hands of a trustee, 
for her own use and the use of her children, and that no person shall de- 
prive them of the same or any part thereof, and the slaves remain 
about the house, and in the possession of the husband and wife and 
their children, the condition of the trust is fulfilled, and the husband 
Se ID OP BENG, 6 a iciccccccccessneedcccecccecccscsaces 


VENDOR AND VENDEE. 


1. An outstanding title to dower is such an incumbrance on land as will au- 
thorize a purchaser, who has contracted for a good and lawful title, to 
refuse to perform an executory contract for its purehase-——McLemore v. 


2. If the vendee has received a deed, and its covenants are broken by the ex- 
istence of an outstandiug incumbrance, it is competent for a court of equi- 
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ty, when the vendor is insolvent, to restrain the collection of so much of 
* the purchase money as will compensate for the injuries resulting from the 
breach, or to order it to be appropriated to the extinguishment of the in- 





3. But when the vendee has received a deed with covenants, and has execu- 
ted a mortgage on the land to secure the payment of the purchase money, 
he cannot resist a foreclosure of the mortgage in equity, by setting up in 
his answer that the vendor has broken the covenant in his deed, it not be- 
ing shown that the vendor is unable to respond to the damages occasioned 
I BI a tts ccveiskenadncinde ceeded ee re ° 

4. In an action upon a covenant of seizin, the breach may be as general as 

the covenant.—Anderson v. Knox. ..........0sccccccccccccccececees 

. A covenant of seizin is broken as soon as made, if the covenantor had no 

Cie Re ie ban OR 6 oi cin 9:0 dnnensnenscncaetedatonavens 
6. An unqualified covenant against incumbrances is broken by the existence, 
at the time of its execution, of an outstanding incumbrance; but if the 
covenant merely extends to quiet enjoyment against incumbrances, then it 
is broken only by an entry, or expulsion from the premises, or some dis- 
turbames im the possensiom. .... 20. ccccccccccesccccccccccsnccccons 
- In an action on a covenant of seizin, or against incumbrances, if the plain- 
tiff has bought in an outstanding title or ineumbrance, he is entitled to 
recover the reasonable price which he has fairly and necessarily paid for 


or 


~T 


8. But the amount paid by the plaintiff for such outstanding title or incum- 
brance is no evidence of its value, in the absence of all other evidence... .. 
9. The fact that the plaintiff offered to prove the reasonableness and fairness 
of the price paid by him for the outstanding incumbrance, and was pre- 
vented by an objection on the part of the defendant, which was sustained 
by the court, does not justify the jury in acting without proof, or in consid- 
ering that as proof which would otherwise be incompetent..............- 
10. When the vendee enters into the possession of land under a parol con- 
tract of purchase, by the terms of which he was to pay “$500 down, and 
$500 twelve months afterwards,” and he entirely fails to pay the purchase 
money, and, after remaining in possession for more than twelve months, 
abandons the land, the vendor, if he is in no fault, may recover in assump- 
sit, for use and occupation, the value of the land during the time the vendee 
ao held i.—Banith v. Weoding. ..0...0.ccccscccccensossesscecssesie 
11. When several are bound by an executory contract to make titles to a ven- 
dee, all must join in the conveyance in order to a complete performance of 
the contract.—Johnson and Wife v. Collins........... co ccccccesecoes 
12. But when two or more are bound for the performance of one duty, and 
the obligee accepts from one of them something in satisfaction of the duty, 
and in lieu of a strict performance, this shall discharge all; for the obliga- 
tion, being satisfied and discharged as to one, is necessarily satisfied and 
EG 0 hina «6s cvtniciensen diss UTC Te ye 
13. When a bond for titles is executed by two, and the obligee afterwards 
accepts from one of them a deed executed by himself and a third person, 
it is a question for the jury to determine whether the deed was accepted 
in satisfaction of the bond..............+0+ no Cob wc ceccesouss ceseues 
14, When an obligation is not completely performed, and the obligors insist 
upon satisfaction in lieu of performance, the burden of proof is upon them 
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to show that the thing done or given in lieu of performance was accepted 
by the obligee and intended az a satisfaction. ..........00 cece ceeeees 


15. When two execute a bond for titles, and the obligee afterwards accepts 


a deed executed by one of them and a third person, and subsequently re- 
leases the obligor who executed the deed from all the covenants therein 
contained, the release does not affect the liability of the obligors on their 


16. A., supposing that he had title to a tract of land of which B. had posses- 


sion, agreed to sell it to him, and executed a conveyance, with full cove- 
nants. It afterwards appeared, that A. had no title to the particular tract 
agreed to be sold, and that his deed to B. conveyed another tract, to which 
A. had title. Upon discovering the mistake, B. offered to return the deed, 
and to rescind the contract, which A. refused. Thereupon, B. sued at law 
to recover the purchase money, which he had paid. Held, 
That he could not recover, and that equity alone could afford relief —Ho- 
Re Ge BS ih nn oF MUR Seed cake cect cessdcccccscssevesece’s 


17. Where a vendor conveys with covenant of warranty, and his vendee af- 


terwards conveys portions of the land, with covenants of warranty, to two 
others, retaining a part himslf, and the three are evicted of an undivided 
third part of the land by title paramount to that of the original vendor, 
they may join as complainants in a bill against him, to reimburse them- 
selves for the loss sustained by the breach of his warranty.—Gannard et 
De WON Da gc iviccdcncdcceihncindsvedeccec cocdciccsvoadcnener 


18. Where a deed contains a general covenant of warranty, and there is, at the 


time of its execution, a paramount outstanding title, by which the vendee 
may be, or actually is afterwards evicted, he is a “creditor” of the cove- 
nantor, within the meaning of the statute of frauds, (Clay’s Dig. 254, § 2, 

from the execution of the deed. .... 2.2... ccccccccccccccccccccccecs 


WILLS. 


1. 


bo 


A child born of a female slave, after the making of the testator’s will, but 
before his death, does not pass under the will to the legatee to whom its 
mother is bequeathed, but goes to the executor as property unbequeathed. 
BT a ob dc cts ctadevesccsescnve sewtWsssecsercsesecess 


. A condition annexed to the vesting ofa legacy requiring the guardian's 


- approbation of the legatee’s marriage, is not in terrorem only, when the 


i) 


condition is confined to marriage under twenty-one, and there is a limita- 
tion over.—Collier, Exee’r. v. Slaughter’s Adm’r...............000005 


. When a legacy is given, to vest upon the legatee’s arriving at the age of 


twenty-one, or marrying before that time with the approbation of her 
guardian, and the legatee marries under twenty-one with the consent of 
her grandfather, with whom she is living at the time, this is not a compli- 
ance with the condition, although at the time her father and mother are 
dead, and she has no legally constituted guardian.............++...+++ 
A testator by will directed that his estate shouid be kept together until 
his daughter married or attained the age of twenty-one, and that in the 
meantime she, and his three step-children, Ellen, John and Lawrence, 
should be supported and educated out of the proceeds. Another clause 
was in the following words: “When my daughter becomes of age, or is 
married, she is to have my farm,” de. (describing it,) ‘and one half of my 
personal estate, money on hand, and claims of every kind due or to be- 
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6. 


come due for money or personal estate; the other half of my personal 

estate, as just above stated, I wish and direct to be equally divided a- 

mongst my three step-children above named, as they respectively become 

of age, or Ellen may marry with the approbation of her guardian. But 
in the event that any or all of my step-children shall die before they arrive 
of age, or Ellen may marry as aforesaid, then the amonnt herein devised 

to them or either of them, as may happen, is to be divided as follows,” &e. 

It was held, 

That the legacies to the step-children did not vest in them absolutely upon 
the testator’s death, but were contingent until the legatees respectively 
arrived at the age of twenty-one, or Ellen married with the approba- 
tion of her guardian; and that, Ellen having married under twenty- 
one without the approbation of her guardian, theshare of one of the step- 
children who afterwards died, before reaching the age of twenty-one, 
did not pass to his personal representative............+e.eceeeeees . 


. A will contained these clauses: “I also wish that my sister-in-law, S., be 


considered as one of my heirs, so far as a support, but not as a legal heir 
to a part of my estate; provided she lives single, and in my family. It is 
also my wish that my executor shall collect all moneys due me, by note 
or account, and apply said moneys to the purchase of negroes or stock, for 
the benefit of my plantation and family. It is also my wish that my fam- 
ily be well supported, in health and sickness, out the proceeds of my plan- 
tation and other effects.” The testator further directed, that his planta- 
tion should be kept up, at the discretion of his executor; that his estate 
should not be divided, until his oldest child arrived at the age of twenty- 
one, or married ; and that, if his widow married, her legal share of the 
estate should be set apart and allotted to her. The widow having married 

again, her share of the estate was allotted to her, and 8. afterwards filed a 

or, the administrator to enforce the payment of her legacy. Jt was 

ei ? 

1. That the testator’s “family” was not dissolved by the marriage of his 
widow, but continued to exist until the time appointed for a final di- 
vision of the estate ; and that the complainant was entitled to a support 
out of the estate until that time, unless she forfeited it by her voluntary 
abandonment of the family, or marriage. 

(Cutton, J., dissenting, held, That she was entitled toa support for 
life, unless forfeited by her voluntary act.) 

2, That neither the widow and her husband, nor the children were neces- 
sary parties to the bill—Huckabee, Adm’r. v. Swoope..........++++ 

The case of Baker et al. v. Heirs of Chastang, (18 Ala. 417,) touching the 

right of a married woman in this State to dispose of her real estate by 

will, and the effect of the probate of such a will, re-affirmed.—Gannard et 

OL V. BAUR 66 GL... cc cccnccccsvcccsescccscccsessoecesccess 


to 


WITNESS. 
1, A witness may, with the consent of the opposite party, state a legal con- 


9 
“se 


clusion; and the failure to object to an answer stating such a conclusion 
amounts to consent'—Sterne v. The State... .......ceeeeeeceeeeeeees 
When an accommodation endorser of a note, on which judgment is recoy- 
ered against him, files his petition for a supersedeas of an execution issued 
thereon, alleging satisfaction of the judgment, and issue is taken upon the 
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facta set forth in the petition, the party, for whose accommodation he en- 
dorsed the note, may be rendered a competent witness for the petitioner 
by the execution of a release to him by the latter previous to the trial ; 
and it is no objection to the release that it was delivered to the witness by 
the petitioner's attorney, when it is shown, that after its delivery, the pe- 
titioner acknowledged that he had released the witness.—Br. Bank Mobile 
Diss 00 dsdcivcccicceccccadscceccese svtes cc csacecccanees 
3. The act of 1845, which renders the defendant in execution an incompetent 
witness on a trial of the right of property, is in derogation of the com- 
mon law, and extends only to claim suits under the statute —Zackowski v. 








4. In trespass against the sheriff for attaching plaintiff's goods as the prop- 
erty of his vendor, the vendor is a competent witness for the plaintiff to 
prove the fairness of the sale to him. ............cceeceveeeeeeeceee 

5. When a witness is excluded as incompetent by the primary court, the Ap- 
pellate Court, in reviewing its decision, can only look to the ground of ob- 
jection raised in the primary court..............0ceeeeeeeeceeeeeees 

6. On grounds of public pelicy, an atterney at law may be a witness for his 
client, when he has no other interest in the event of the suit than such as 
concerns his fees, and they are not contingent in their nature.—Quarles v. 
ns csncbhnndin cietiengetnddy dennternenerdegeses 

1. The interest which will disqualify a witness from testifying must be some 
legal, certain and immediate interest in the result of the suit itself, or in the 
record thereof as an instrument of evidence to support his own claims, or 
to protect him from an admitted liability —Poe, Sheriff, v. Dorrah...... 

8. The surety on a replevin bond, which has been returned forfeited, is a com- 
petent witness for the plaintiff in an action against the sheriff for failing to 
make the money on the execution. ..............cccccccccecccscees 

9. Proof of declarations, verbal or written, made by a witness out of court, 
is, as a general rule, inadmissible in corroboration of testimony given by 
him on the trial of a cause—Nichols v. Stewart... .........0...0eee0 

10. The court may, in its discretion, refuse a motion to have a person, who is 
about the court, but has not been subpeenaed, brought in to testify as a 


witness in a cause.-—-Woodward v. Purdy..........0eeeeeceeceeeeeeee : 


11. A partner who executes a note in the name of the partnership, is not a 
competent witness against his co-partner, when the latter is sued alone on 


12. When an agent, acting within the scope of his authority, executes a prom- 
issory note in the name of his principal and himself, he is an incompetent 
witness against his principal, when the latter is sued alone on the note... . 

18. When an agent, having authority from his principal to purchase goods 
from A, purchases from B, and executes a note in the name of his principal 
and himself jointly, for the purchase money, he is an incompetent witness 
against his principal, when the latter is sued on the note.............++ 

14. A distributee of an estate is prima facie an incompetent witness, when 
his testimony tends to increase the funds of the estate, and the presump- 
tion of interest is not removed by proof to the court that the estate had 
been declared insolvent before the witness was sworn, the party against 
whom the evidence is offered being neither the personal representative, 
nor a ¢reditor of the estate-—MeGuire v. Shelby. ............0eeee00 

15. A bankrupt is not a competent witness to testify for his assignee, for the 
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purpose of i increasing ¢ the fond i in his heate: but when his testimony tends 

to decrease that fund, he is considered as swearing against his interest, and 

is competent.—Colgin et al. v. Redman et al...........0cceeeeceeeces 640 
16. The mere fact, that a witness isa party toa suit in chancery, does not 

render him incompetent. If he has no interest in that part of the litigation 

about which he is called to testify, or if, being interested, he is examined 

as to matters which militate against that interest, he is perfectly compe- 

ee ere eS Cee eer ee Ce ee Ce ee eee re ee 640 
17. Where a bill is filed by the secured creditors, for the settlement of a deed 

of trust, the maker of the deed, although he is a defendant to the bill, is 

a competent witness for one of the complainants, to prove the bona fides 

of his debt and his assent to the deed, it being shown that after the execu- 

tion of the deed he had obtained his discharge in bankruptey........... 640 
18. Orders for the examination of a defendant as a witness for the complain- 

ant are made as matters of course, reserving the question of his compe- 

tency to be made at the hearing ; and there is no rule requiring an affidavit 

to be previously made of his want of interest... ...........00eeeeeeee 640 

















